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JURISDICTION TO TAX 


HE power to tax is one of the attributes of sovereignty; and 
the jurisdiction to exercise the power is coterminous with the 
bounds of the sovereign’s jurisdiction. “It is obvious that it is 
an incident of sovereignty, and is coextensive with that to which 
it is an incident. All subjects over which the sovereign power of 
a state extends are objects of taxation, but those over which it 
does not extend are, upon the soundest principles, exempt from 
taxation. . . . The sovereignty of a state extends to everything 
which exists by its own authority or is introduced by its permis- 
sion. . . . The power to tax involves the power to destroy.” ! 
“The power of taxation, however vast in its character and search- 
ing in its extent, is necessarily limited to subjects within the juris- 
diction of the state. These subjects are persons, property and 
business.” ? ‘‘The taxing power of the state . . . cannot reach 
over into any other jurisdiction to seize upon persons or property 
for purposes of taxation. No officer, however armed by statute 
or court process of this state, can seize upon [such property] for 
taxes.”* A personal tax may be laid upon persons subject to the 
jurisdiction of the sovereign; a property tax upon all property 
situated in his territory; an excise or license tax upon all acts done 
within his boundaries.‘ 

The sovereign who has power to tax is that sovereign who by 
1 Marshall, C. J., in M’Culloch ». Maryland, 4 Wheat. (U. S.) 316, 429, 431 (1819). 

? Field, J., in State'Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300 (1872). 


* Emery, J., in Augusta ». Kimball, 91 Me. 605, 40 Atl. 666 (1898). 
“ Commonwealth v. Standard Oil Co., ror Pa. 119 (1882). 
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personal ownership of the territory has the general control of it. 
Thus where land near the New Jersey shore, under the waters of 
New York bay, were taxed by New Jersey this tax was held valid, 
though “exclusive jurisdiction of and over all the waters of the 
Bay of New York . . . and of and over the land covered by said 
waters” was by agreement of the two states given to New York, 
saving to New Jersey “‘the exclusive property in and to the land 
under water”’ on the west side of the bay.’ Mr. Justice Holmes said 
that ‘The boundary line is the line of sovereignty. . . . Boundary 
means sovereignty since in modern. times sovereignty is mainly 
territorial, unless a different meaning clearly appears.” On the 
other hand, where land within a state is ceded to the United States 
for federal purposes the complete sovereignty passes away from 
the state, which can no longer levy taxes within the ceded territory,* 

If a subject of taxation is within the taxing power of a sovereign, 
he has full power to tax it, irrespective of what has been done by 
another sovereign. Thus the fact that property within the juris- 
diction has paid a tax for the same year to another sovereign does 
not in any way affect the right of the former sovereign to tax it; ? 
nor does an exemption granted by another sovereign withdraw the 
subject of taxation from his power.® 

The method of taxation now almost universally adopted is to 
levy a tax annually, payable usually in money, but now and then in 
labor, as in the case of a “road-tax.” The day on which the tax 
is levied is fixed by the sovereign at his will; and on that day he 
levies a tax based upon his needs for a year. It may of course 
happen that a person is domicfed within one state on its taxing 
day, or property is then situated there, and is therefore liable to 
be taxed there, and that the domicile of the person or situs of the 
property is then changed to another state before its taxing day, so 
that the new sovereign also has a right to levy the tax. The right 


5 Central R. R. v. Jersey City, 209 U. S. 473 (1908), affirming s. c. 70 N. J. L. 
81, 56 Atl. 239 (1903); 72 N. J. L. 311, 61 Atl. 1118 (1905) followed; Leary v. Jersey 
City, 208 Fed. 854 (1913). 

6 Commonwealth ». Clary, 8 Mass. 72, 77 (1811) (semble). 

7 Coe v. Errol, 116 U. S. 517 (1886); Shaw v. Hartford, 56 Conn. 351, 15 Atl. 742 
(1888); Hudson ». Miller, ro Kan. App. 532, 63 Pac. 21 (1900); General Electric Co. 
»v. Board of Assessors, 121 La. 116, 46 So. 122 (1908); Winkley v. Newton, 67 N. H. 
80, 36 Atl. 610 (1891); Crosby ». Charlestown (N. H.), 95 Atl. 1043 (1915); State ». 
Fidelity & Deposit Co., 35 Tex. Civ. App. 214, 80 S. W. 544 (1904). 

8 Bonaparte v. Appeal Tax Court, 104 U. S. 592 (1881). 
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of the second sovereign to tax is not abridged by the fact that a 
tax is due to the other.® 

In the United States the power of a state to tax has been greatly 
affected by the Constitution of the United States. With constitu- 
tional questions as such we are not here concerned. In so far, 
however, as the Constitution is merely confining a state within 
the boundaries of its jurisdiction, a decision based upon the Con- 
stitution is quite in point on the question, how far does the juris- 
diction of the state extend. In fact, the interpretation of several 


constitutional limitations, and particularly of the Fourteenth — 


Amendment in its bearing on the taxing power, is merely an ex- 
position of the legal requirement of jurisdiction to tax. When 
this is the case, decisions upon the constitutionality of tax laws 
will be freely used as authorities in determining the legal juris- 
diction to tax. 


I. PerRsonaAL Tax 


A sovereign may impose upon everyone domiciled within his 
territory a personal tax, which is “the burthen imposed by gov- 
ernment upon its own citizens for the benefits which that govern- 
ment affords by its protection and its laws.” ' Any domiciled 
person is subject to this tax, though he may be an alien™ or a 
corporation.” The tax may be a poll-tax of fixed amount, a tax 
based to some extent upon wealth," or a tax payable in labor. © 

No sovereign may lay a personal tax upon a person or corpora- 
tion not domiciled within his territory.° For this reason he can- 
not impose upon such a nonresident a personal obligation to pay 
a tax levied upon property within the territory. Land or a chattel 
within the territory is subject, as has been seen, ‘to the taxing 





® Spaulding Mfg. Co. v. Kendall, 19 Okla. 345, 91 Pac. 1031 (1907). 

10 Green, C. J., in State v. Ross, 23 N. J. L. (3 Zab.) 517, 521 (1852). 

1 Frantz’s Appeal, 52 Pa. 367 (1866); Kuntz v. Davidson County, 6 Lea (Tenn.) 65. 

® The Delaware Railroad Tax, 18 Wall. (U. S.) 206 (1873). 

% The Delaware Railroad Tax, 18 Wall. (U.S.) 206, 231 (1873), per Field, J.: “The 
State may impose taxes upon the corporation as an entity existing under its laws. . . . 
And the manner in which its value shall be assessed and the rate of taxation, how- 
ever arbitrary or capricious, ‘are mere matters of legislative discretion.” See also 
Elmer, J., in State ». Bentley, 23 N. J. L. (3 Zab.) 532 (1852). 

4 On Yuen Hai Co. v. Ross, 8 Sawy. (U. S.) 384, 14 Fed. 338 (1882). 

18 Ibid.; Boston Investment Co. v. Boston, 158 Mass. 461, 33 N. E. 580 (1893); 
State v. Ross, 23 N. J. L. (3 Zab.) 517 (1852). 
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power although the owner is absent, and a tax laid upon such 
property may be enforced im rem,'® but the tax cannot be made 
a personal obligation of the owner, upon whom the sovereign has 
no jurisdiction to impose an obligation. 

This principle has been forcibly stated by the courts. Thus, in 
Dewey v. Des Moines," Mr. Justice Peckham said: 


“The State may provide for the sale of the property upon which the 
assessment is laid, but it cannot under any guise or pretence proceed 
farther and impose a personal liability upon a non-resident to pay the 
assessment or any part of it. . . . The jurisdiction to tax exists only in 
regard to persons and property, or upon the business done within the 
State, and such jurisdiction cannot be enlarged by reason of a statute 
which assumes to make a non-resident personally liable to pay a tax 
of the nature of the one in question.” 


The language of Judge Rumeey & in New York v. McLean * was 
equally clear and forcible: 


“No one will claim that any law of this State can have any extra- 
territorial force, or affect in any way the status of a non-resident, or 
impose any personal liability upon him. So that, when this tax was 
assessed in the year 1896 it certainly put no personal duty upon the 
defendant to pay it. It was only effectual then as a lien upon the prop- 
erty taxed. . . . Although a State has the power to levy a tax upon 
personal property of a non-resident situated within its boundaries and 
subject to its jurisdiction, and for that purpose may separate the situs 
of the owner from the actual situs of the property within the State, 
and subject it to taxation because it is within the State, yet it can only 
enforce the payment of that tax by virtue of its jurisdiction over the 
property and it has not by virtue of that jurisdiction any power to sub- 
ject the owner of it to a personal liability for the tax.” 


Since a personal tax may be laid upon a resident, graduated 
upon his wealth, it was possible at common law to include in such 
a tax the value of his foreign chattels.!° This power was often 
rested upon the fiction that movable property is situated at the 





16 Paddell v. New York, 211 U. S. 446 (1908). 

17 173 U. S. 193, 202, 203 (1899). 

18 57 N. Y. App. Div. 601, 606-09, 68 N. Y. Supp. 606 (1901). 

19 Baltimore v. Western Maryland R. R., 50 Md. 274 (1878); Bemis ». Boston, 
14 Allen (Mass.) 366 (1867); Commonwealth »v. Pennsylvania Coal Co., 197 Pa. 551 
(1901); Norfolk & Western Ry. v. Board of Public Works, 97 Va. 23, 32 S. E. 779 
(1899). 
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domicile of the owner, mobilia sequuntur personam,” but the true 
nature of the tax,.as in reality a personal tax, was well recognized; 
“the proceeding is personal only.”* In some states foreign 
chattels were not included in the tax laid upon a resident, but 
this was because the court found such to be the legislative will.” 

While a resident was thus often taxed on the value of his foreign 
chattels, it is universally agreed that the value of foreign land can 
never enter into taxation. The immovable nature of land and 
the impossibility of conceiving of it as “attached to the person” 
sufficiently justify the distinction in this respect between land 
and chattels; but the absence of a logical distinction finally in- 
fluenced the Supreme Court of the United States to hold that a 
state cannot, in accordance with due process of law, tax its own 
corporation upon the value of its chattels permanently situated 
outside the state.™ 

In his case the Union Refrigerator Transit Company was a Ken- 
tucky corporation, owning cars which were used on railroads 
throughout the United States; a small proportion only being used 
in Kentucky. The Court of Appeals of Kentucky ordered the 
taxation of all the cars; but this was reversed in the Supreme Court 
of the United States. In the argument for the Commonwealth it 
was argued that “‘the laws of that State protect such domestic cor- 
poration, the person of the owner of such property, and, as a con- 
sideration for such protection, that State is entitled to tax all of 
its personal property, because it is a creature of the laws of that 
State.” The court, however, regarded the cases which supported 
this contention as based on the outworn maxim, mobilia sequuntur 
personam, and did not deem the principle suggested as worthy of 
direct discussion. 

The gist of Mr. Justice Brown’s argument was this: The power 
of taxation is based upon the assumption of an equivalent rendered 





20 “Part of his general estate attached to his person.” Bradley, J., in Coe ». 
Errol, 116 U. S. 517 (1886). 

21 Agnew, J., in McKeen v. Northampton, 49 Pa. 519 (1865). The opinion pro- 
ceeds: “Though different kinds of property are specified as the subjects of taxation, 
it is not as a proceeding in rem, but only as affording the means and measure of taxa- 
tion. The tax is-assessed personally.” 

2 Hoyt ». Commissioners of Taxes, 23 N. Y. 224 (1861). 

% Bittinger’s Estate, 129 Pa. 338, 18 Atl. 132 (1889). 

* Union Refrigerator Transit Co. ». Kentucky, 199 U. S. 194 (1905). Fuller, C. J., 
and Holmes, J., dissenting. 
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to the taxpayer; and the taxation of property without such an 
equivalent is a taking of property without due process of law. No 
property can be taxed which is not within the territorial jurisdic- 
tion of the taxing power. The most familiar example is that of 
land; and no legislature has assumed to place a tax on foreign land. 
But the argument against taxing foreign property applies with 
equal cogency to tangible personal property beyond the jurisdic- 
tion. It is not only beyond the sovereignty of the taxing state, 
but does not and cannot receive protection under its laws. There 
is an obvious difference between tangible and intangible prop- 
erty, in the fact that the latter is held secretly; there is no method 
by which its existence or ownership can be ascertained in the 
state of its situs; and if the owner be discovered, there is no way 
in which he can be reached there by process. Tangible property 
is visible. 

Mr. Justice Holmes, in a dissenting opinion, said: 

“Tt seems to me that the result reached by the court probably is a 


desirable one, but I hardly understand how it can be deduced from the 
Fourteenth Amendment.” 


It is indeed difficult to prove that a practice which had pre- 
vailed in half the states of the Union for a century was contrary” 
to due process of law. The few authorities cited by the court as 
supporting the decision are easily distinguishable. The court did 
not even notice the true nature of the tax, as a personal tax, not a 
tax on property, and in the actual case a tax on an artificial per- 
son, owing its very existence and its right to hold its property to 
the taxing state. 

It was soon held that the doctrine of this case does not apply 
to a chattel having no taxable situs elsewhere, like a vessel * or 
a freight car,?* which, though having no situs within the owner’s 
domicile, is never permanently enough in any other state to be 
taxed there; and by the very terms of Union Refrigerator Transit 
Co. v. Kentucky it does not apply to intangible property.” ‘The 
ground of distinction between cases where a tax upon the owner 
could, and where it could not, take into account personal property 





*6 Southern Pacific Co. ». Kentucky, 222 U. S. 63 (1911). 

26 New York Central R. R. v. Miller, 202 U. S. 584 (1906). 

27 “There is an obvious distinction between the tangible and intangible prop- 
erty. ... The latter . . . may be taxed at the domicil of the owner,” per Brown, J. 
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not situated within the state of his domicile, evidently was that 
in the one class of cases the property was not findable and taxable 
elsewhere, and in the other class of cases it could be found and 
was taxable in another state. 

There exists, however, as will be explained, a doctrine that 
certain intangible things may be taxed as property situated in a 
ceriain place, and thus subject to the taxing power of the sov- 
ereign, on the ground that they have a “business situs” there. A 
bank deposit used in the business has such a business situs, and 
may be taxed where the business is carried on and the deposit 
made. Yet in the recent case of Fidelity & Columbia Trust Co. v. 
Louisville * it was held that such a deposit might be included in 
the tax laid upon the depositor at his domicile; Mr. Justice Holmes 
remarking that the principle of Union Refrigerator Transit Co. 
v. Kentucky had not been pressed so far by the court. 

As a result of this decision it would seem that under no circum- 
stances will the doctrine of Union Refrigerator Transit Co. v. Ken- 
tucky be applied to a tax on intangible property, whether the 
property has a business situs or is for any other reason under the 
taxable control of a state other than that of the owner’s domicile; 
but that the personal tax laid upon the owner at his domicile may 
include a tax upon all his intangible property, of whatever nature. 


II. Lanp Tax 


A state may levy a tax on all land situated within its boundaries.” 
The fact that the land is the property of a nonresident does not 
withdraw it from the taxing power of the sovereign of situs.*® 
Any interest in the land may be taxed to the owner of the interest; 
such as the interest of a mortgagor or mortgagee, or the interest 
of a lessee. So of any incorporeal hereditament, or any privilege 
connected with the land. Thus where a corporation received a 
lease of certain land for the purpose of sinking oil-wells in it, and 
then assigned the lease to an individual, on consideration of re- 
ceiving a certain percentage of the oil produced, this rental in 





8 245 U.S. 54 (1917). 

29 Witherspoon ». Duncan, 4 Wall. (U. S.) 210 (1866); Central R. R. ». Jersey City, 
70 N. J. L. 81, 56 Atl. 239 (1903). 

30 Mt. Sterling O. & G. Co. v. Ratliff, 127 Ky. 1, 104 S. W. 993 (1907); State v. 
Ross, 26 N. J. L. (2 Dutch.) 224 (1857); People ». Dunckel, 69 N. Y. Misc. 361, 125 
N. Y. Supp. 385 (1910). 
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kind was taxable to the corporation." On the other hand, the 
predominant owner, for instance the mortgagor, may be taxed not 
on the value of his interest, but on the entire value of the land; 
the person to whom the land is taxed is immaterial, so far as the 
validity of the tax lien is concerned.* 

A franchise appurtenant to land may be taxed as an interest in 
the land, and is taxable where the land lies to which it is appurte- 
nant. Thus a franchise to construct a bridge may be taxed as 
appurtenant to the shore from which the bridge is allowed to be 
extended.“ A ferry franchise is taxable by the state from whose 
shore the ferry is allowed to run,* and cannot be taxed by another 
state, for instance, the state which controls the opposite bank but 
has not granted the franchise.** It follows that in the case of an 
interstate bridge or ferry, which is in fact attached to two opposite 
shores, the sovereign of either shore might grant and tax a franchise. 

Land outside the boundaries of the state is of course not subject 
to taxation.*” It has therefore been held that in taxing an aggre- 
gate mass of property, such as the capital of a corporation, foreign 
real estate must be omitted.*® 

An apparent difference of opinion has developed on the taxation 
of a debt secured by a mortgage of land. | 

It is usually held that the debt, being the principal thing, fixes 
the nature of the thing to be taxed; that it has no situs where the 
security is, and is taxable only through power over the owner. It 
- is therefore not subject to taxation in the state where the mort- 
gaged land lies, if the owner is a nonresident of the state;*® and 





31 Mt. Sterling O. & G. Co. »v. Ratliff, 127 Ky. 1, 104 S. W. 993 (1907). 

% Faxton v. McCosh, 12 Ia. 527 (1861); Paddell ». New York, 211 U. S. 446 (1908). 

83 Witherspoon v. Duncan, 4 Wall. (U. S.) 210 (1866). 

* Henderson Bridge Co. ». Kentucky, 166 U. S. 150 (1897). 

85 Conway »v. Taylor, 1 Black (U. S.) 603 (1861). 

% Louisville & J. F. Co. v. Kentucky, 188 U. S. 385 (1903). 

37 Winnipiseogee, L. C. & W. M. Co. v. Gilford, 64 N. H. 337, 10 Atl. 849 (1887). 

88 People v. Barker, 23 N. Y. Misc. 188, 51 N. Y. Supp. 102 (1897); Commonwealth 
v. American Dredging Co., 122 Pa. 386, 15 Atl. 443 (1888). 

89 Territory v. Gila County Delinquent Tax List, 3 Ariz. 179, 24 Pac. 182 (1890); 
People v. Eastman, 25 Cal. 601 (1864); Arapahoe County ». Cutter, 3 Colo. 349 
(1877); Foresman ». Byrns, 68 Ind. 247 (1879); Senour ». Ruth (Ind.), 39 N. E. 946 
(1895); Theobald v. Clapp, 43 Ind. App. 191, 87 N. E. 100 (1909); Faxton ». McCosh, 
12 Ia. 527 (1861); Davenport ». Mississippi & Mo. R. R., 12 Ia. 539 (1861); State 
v. Smith, 68 Miss. 79, 8 So. 2904 (1890); Adams ». Colonial. & U. S. Mortgage Co., 
82 Miss. 263, 34 So. 482 (1903); Holland ». Commissioners of Silver Bow County, 
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conversely notwithstanding the situs of the land, it may be taxed 
at the domicile of the owner.” 

Yet the conveyance of the land in mortgage is the creation of 
an interest in land, whether we call that interest the legal own- 
ership, subject to an equity of redemption, or a mere lien on 
the land for security. The land itself being within the taxing 
power of the sovereign of situs, it is doubtless within his power 
to tax each interest in the land, if he prefers this to taxing 
the entire body of such interests once for all in the name of the 
owner of the predominant interest. A tax on the interest of the 
mortgagee is therefore within the jurisdiction of the sovereign of 
situs.“ 

In Kinney v. Treasurer & Receiver General Knowlton, C. J., 
said: 


“Under the laws of Massachusetts a mortgagee takes not merely a 
lien upon the land as security, but he holds the legal title to it, subject 
to a right of redemption in the mortgagor. The interest of the mortgagee 
is made subject to taxation by our statutes, and the property taxable 
to the mortgagor is diminished by a deduction of the value of the in- 
terest held by the mortgagee. . . . While, for general purposes the 
interest of the mortgagee is treated as personal property, it has a local 
situs, and carries with it an ownership of the land until it is redeemed by 
the payment of the debt in performance of the condition. The debt, 
which is the obligation of the debtor to pay, and the land, which is the 
security for the payment of the debt, are individual parts of a single 
valuable property in the mortgagee, which may be made available in 
different ways. . . . The same doctrine has been held in States where 
the mortgagee has only a lien upon real estate. . . . The fact that the 





15 Mont. 460, 39 Pac. 575 (1895); State v. Earl, 1 Nev. 394 (1865); Crispin v. Van- 
syckle, 49 N. J. L. 366, 8 Atl..120 (1887); People v. Smith, 88 N. Y. 576 (1882); Matter 
of Preston, 75 App. Div. 250, 78 N. Y. Supp. 91 (1902); Grant v. Jones, 39 Ohio St. . 
506 (1883); Myers ». Seaberger, 45 Ohio St. 232, 12 N. E. 796 (1887). 

40 Mackay ». San Francisco, 113 Cal. 392, 45 Pac. 696 (1896); Kirtland ». Hotchkiss, 
42 Conn. 426 (1875), 100 U. S. 491 (1879); Darcy ». Darcy, 51 N. J. L. 140, 16 Atl. 
160 (1888); Bullock ». Guilford, 59 Vt. 516, 9 Atl. 360 (1887). 

“ Savings & Loan Society ». Multnomah County, 169 U. S. 421 (1898); Frankfort ». 
Fidelity T. & S. V. Co., 111 Ky. 667, 64 S. W. 470 (1901) (semble); Allen v. National 
State Bank, 92 Md. 509, 48 Atl. 78 (1901); Kinney »v. Treasurer and Receiver General, 
207 Mass. 368, 93 N. E. 586 (1911); Common Council of Detroit ». Assessors, 91 Mich. 
78, 51 N. W. 978 (1892); In re Merriam, 147 Mich. 630, 111 N. W. 196 (1907); Sus- 
quehanna Canal Co. ». Commonwealth, 72 Pa. 72 (1872); Mumford ». Sewall, 11 Ore. 
67, 4 Pac. 585 (1883). 

® 207 Mass. 368, 93 N. E.. 586 (ror). 
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laws of the State and the jurisdiction of its courts must be invoked for 
the preservation and enforcement of rights under the mortgage is an 
important consideration leading to this result.” 


The reconciliation of these cases must be sought in the form of 
the taxing statute. If there is no special statute, only the ordi- 
nary provision for taxing all real and personal property within the 
state, the courts, following the ordinary practice and the pro- 
visions of the common law, will tax the land at its full value as 
the property of the mortgagor, since he owns the predominant, 
though not necessarily the largest, interest in it. The land having 
been once taxed at its full value, there is nothing left to tax except 
the debt it secures; and if the debt is due to a nonresident it is 
not within the jurisdiction. But by an express statutory pro- 
vision dividing the land for purposes of taxation between the 
mortgagor and mortgagee, it is possible for the sovereign to tax 
the interest of the nonresident mortgagee in the land, though the 
debt itself cannot be reached. This doctrine is very clearly set 
out in the opinion of Mr. Justice Gray in Savings & Loan Society 
v. Mulinomah County.“ In that case a statute of Oregon provided 
that a mortgage, whereby land was made security for a debt, 
should be taxed as land. In several decisions in the state and 
federal courts a tax levied under this statute had been held valid; 
and these decisions were followed in the Supreme Court. Mr. 
Justice Gray said: . 


“The State may tax real estate mortgaged, as it may all other prop- 
erty within its jurisdiction, at its full value. It may do this either by 
taxing the whole to the mortgagor, or by taxing to the mortgagee the 
interest therein represented by the mortgage, and to the mortgagor 
the remaining interest in the land. And it may, for the purposes of 
taxation, either treat the mortgage debt as personal property, to be 
taxed, like other choses in action, to the creditor at his domicil; or 
treat the mortgagee’s interest in the land as real estate, to be taxed to 
him, like other real property, at its situs.” 





® 169 U. S. 421, 427 (1898), disapproving a dictum to the contrary effect in State 
Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300 (1872). 

“ Mumford ». Sewall, rr Ore. 67, 4 Pac. 585 (1883); Dundee Mortgage Co. ». 
School District, 1o Sawyer (U. S.) 52 (1884); Crawford ». Linn County, 11 Ore. 482, 
5 Pac. 738 (1884); Dundee Mortgage Co. ». Parrish, 11 Sawy. (U. S.) 92 (1885); 
Poppleton ». Yamhill County, 18 Ore. 377, 23 Pac. 253 (1890); Savings & Loan Society 
v. Multnomah County, 60 Fed. 31 (1894). 
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In many other cases cited by the ‘appellant there was no statute 
expressly taxing mortgages at the situs of the land; and although 
the opinions in some of them took a wider range, the only ques- 
tion in judgment in any of them was one of the construction, not 
of the constitutionality, of a statute — of the intention, not of the 
power, of the legislature. 

Since in taxing the mortgage the state is taxing an interest in 
the land, it seems clear that the mortgagor’s tax can only cover 
the value of the equity of redemption; the sum of the taxes assessed 
against the interests of the two cannot exceed the amount of the 
tax on the land itself. This is in most of the cases insisted upon 
as a condition of validity; “° and a contrary intimation “* must be 
regarded as unsound. 


} 


III. Tax on CHATTELS 


A sovereign has jurisdiction over every chattel situated within 
his territory, and may therefore lay a tax upon it although the 
owner is not domiciled within the territory,’ and even though it 
is in the hands of a lessee.** The jurisdiction is based on the power 
over the res; and though it may as a matter of form be assessed 
“to the owner” it is collectible only out of the assets,’ and will 
not support a personal action against the nonresident owner. 

A few states do not, unless a statute expressly so provide, tax 
the chattels of a nonresident owner.*® On the other hand, a few 





45 Savings & Loan Society v. Multnomah County, 169 U. S. 421 (1898); Kinney ». 
Treasurer & Receiver General, 207 Mass. 368, 93 N. E. 586 (1911); Common Council 
of Detroit ». Assessors, 91 Mich. 78, 51 N. W. 787 (1892). 

46 In Allen v. National State Bank, 92 Md. so9, 48 Atl. 78 (1901). 

47 Coe v. Errol, 116 U. S. 517 (1886); McCutchen v. Rice County, 2 McCrary (U. S.) 
337, 7 Fed. 558 (1881);' Mills v. Thornton, 26 Ill. 300 (1861); Rieman ». Shepard, 
27 Ind. 288 (1866); Hudson ». Miller, 10 Kan. App. 532, 63 Pac. 21 (1900); Hull 
2, Johnson, 10 Kan. App. 565, 63 Pac. 455 (1901); Liverpool & L. & G. Ins. Co. ». 
Board of Assessors, 44 La. Ann. 760, 11 So. g1 (1892); Scollard ». American Felt Co., 
194 Mass. 127, 80 N. E. 233 (1907); Tobey v. Kip, 214 Mass. 477, tor N. E. 998 (1913); 
McCormick ». Fitch, 14 Minn. 252 (1869); State v. William Deering Co., 56 Minn. 24, 
57 N. W. 313 (1893); Winkley v. Newton, 67 N. H. 80, 36 Atl. 610 (1891); John Hancock 
Ice Co. v. Rose, 67 N. J. L. 86, 50 Atl. 364 (1901); Matter of King, 30 N. Y. Misc. 
575, 63 N. Y. Supp. 1100 (1900); People ». Dunckel, 69 N. Y. Misc. 361, 125 N. Y. 
Supp. 385 (ror10). 

48 Lamson C. S. S. Co. v. Boston, 170 Mass. 354, 49 N. E. 630 (1898). 

4 Scollard v. American Felt Co., 194 Mass. 127, 80 N. E. 233 (1907). 

6 Phelps v. Thurston, 47 Conn. 477 (1880); Leonard ». New Bedford, 16 Gray 
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states, at common law, refuse to tax chattels in other states be- 
longing to residents, but confine taxation of chattels to those 
actually situated within the state. 

Not every chattel which happens to be within the limits of the 
sovereign’s territory can be regarded as situated there. A chattel 
merely temporarily within those limits is not, at common law, 
subject to the ordinary property tax, nor can one of the United 
States by statute subject such a chattel to taxation, since to do so 
would contravene due process of law. 

The leading case is Hays v. Pacific Mail S. S. Co.,* where it 
was held that a vessel, found at a port of call in California on 
the taxing-day but registered outside the state, was not subject 
to taxation. This principle has been extended to all kinds of 
chattels passing through a state.® 

The reason is clear. The tax is levied in return for a year’s pro- 
tection; it is known that this particular chattel will require pro- 
tection only for a short time. To exact a tax based on a year’s 
protection would be unfair; no other tax is provided for by the 
law. If there were provision for a daily tax this could lawfully be 
exacted even from property temporarily within the state, for such 
property is of course within the jurisdiction of the sovereign. Any 
method provided by statute for exacting a really fair tax from 
such property is constitutional.™ 

Promissory notes and bonds, being things of value in them- 
selves, salable in the market and passing freely from hand to 
hand, have a real situs, and are taxable in any state in which they 
are permanently located,®® and are not taxable elsewhere in a 





(Mass.) 292 (1860); Tobey v. Kip, 214 Mass. 477, ror N. E. 998 (1913) (semble); 
Commonwealth v. Pennsylvania Coal Co., 197 Pa. 551, 47 Atl. 740 (1901). 

51 Colbert v. Board of Supervisors, 60 Miss. 142 (1882); State v. Rahway, 24 N. J. L. 
(4 Zab.) 56 (1853); Hoyt v. Commissioners of Taxes, 23 N. Y. 224 (1861). 

8 17 How. (U. S.) 596 (1854). 

53 For a full collection of the cases on this point see an article by the author in the 
current volume of the YALE Law JourRNAL. 

54 Pullman’s Palace-Car Co. v. Pennsylvania, 141 U. S. 18 (1890). 

55 Bonaparte v. Tax Court, 104 U. S. 592 (1881); New Orleans »v. Stempel, 175 
U. S. 309 (1899); Blackstone v. Miller, 188 U. S. 189 (1903), 23 Sup. Ct. Rep. 277, 
439; Buck ». Miller, 147 Ind. 586, 45 N. E. 647, 47 N. E. 8 (1897); Callahan ». 
Woodbridge, 171 Mass. 595, 51 N. E. 176 (1898); State v. St. Louis County Court, 
47 Mo. 504 (1871); People v. Ogdensburgh, 48 N. Y. 390 (1872); Matter of Gibbs, 
60 N. Y. Misc. 645, 113 N. Y. Supp. 939 (1908); People v. Roberts, 25 App. Div. 16, 
49 N. Y. Supp. 10 (1898); Matter of Tiffany, 143 App. Div. 327, 128 N. Y. Supp. 106 
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state which does not tax tangible property at the owner’s domi- 
cile.*® So where by statute a foreign insurance company is re- 
quired to deposit bonds with the State as a condition of doing 
business, the bonds are taxable where deposited.*” Here, as every- 
where, however, bonds or notes situated only temporarily within 
the state are not taxable.™ 

There is no little recent authority holding that a certificate of 
stock is in the same class as a bond, and is taxable where it is 
found, though both the stockholder and corporation are non- 
resident. ‘They may be treated as property from the function 
they perform and the use that is made of them.” *® 

Mr. Justice Wright in Stern v. Queen ® said in such a case: 


“There is in this country . . . a document the existence of which 
vouches and is necessary for vouching the title of some one to the foreign 
share, so that in the absence of that document no one at all could es- 
tablish a title to the share. It is found by the case that the certificates 
are currently marketable here as securities for that share, and the 
dividends payable on that share; it is found, in fact, that the delivery 
of the certificate in this country ipso facto affects the title in a sense 
that it entitles the transferee to all the transferor’s rights. It follows 
that the certificate itself has some operative power here, and it seems to 
me not to be within the ancient rule that a simple contract debt or 
mere evidences of a simple contract debt are supposed to exist only at 
the place of the debtor’s residence. It being a marketable security 
operative, though not completely operative, to pass the title, and having 
a marketable value here, I think that it is itself a document which is a 
document of value.” ; 





(1911); Hall v. Miller, 102 Texas, 289, 115 S. W. 1168 (1909), affirming r10 S. W. 165 
(Tex. Civ. App.) (1908). Contra, Howell v. Gordon, 127 Mich. 517, 86 N. W. 1042 
(1901); Jack v. Walker, 79 Fed. 138 (1897); Myers v. Seaberger, 45 Ohio St. 232, 12 
N. E. 796 (1887). 

56 Wilcox v. Ellis, 14 Kan. 588 (1875); Mayor of Baltimore ». Hussey, 67 Md. 
112, 9 Atl. 19 (1887); State ». Howard County Court, 69 Mo. 454 (1879); Leavell ». 
* Blades, 237 Mo. 695, 141 S. W. 893 (rorz). 

57 Western Assurance Co. »v. Halliday, 110 Fed. 259 (1901), 127 Fed. 830 (1903); 
People v. Home Insurance Co. 29 Cal. 533 (1866); British C. L. Ins. Co. ». Commission- 
ers, 31 N. Y. 32 (1865); State v. Fidelity & Deposit Co., 35 Tex. App. 214, 80 S. W. 
544 (1904). ; 

88 Herron v. Keeran, 59 Ind. 472 (1877); Matter of Gibbes, 84 App. Div. 510, 83 
N. Y. Supp. 53 (1903), affirmed 176 N. Y. 565, 68 N. E. 1117 (1903). 

59 People v. Reardon, 184 N. Y. 431, 77 N. E. 970 (1906); Stern v. Queen, [1896] 
1 Q. B. arr. 

© [1896] 1 Q. B. 211, 218. 
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See also cases collected showing the tendency to regard a cer- 
tificate of stock as tangible property in Bellows Falls Power Co. v. 
Commonwealth.* 

It is sometimes urged that to tax both the capital stock of the 
corporation and the shares is double taxation; and on this ground 
it has sometimes been held that the shares of a corporation which 
has already paid a tax upon its property cannot be taxed where 
the stockholder is a resident, or even where he is non-resident.® 
But in most cases the distinction between the shares of stock and 
the property of the company is recognized, and it is held that both 
may be taxed, each in the proper place. 

A policy of insurance is not yet recognized as a chattel in mer- 
cantile usage, so as to make it taxable at the place where it is 
found.® 


IV. TAXATION OF INTANGIBLE PROPERTY 


Intangible property has usually no actual situs, and therefore 
cannot be taxed by any sovereign because of his territorial power 
over it; it is usually included in the personal tax levied upon the 
owner of it at his domicile. Indeed, it has been held that.no kind 
of intangible property of a nonresident can be taxed, at least 
without the aid of a statute specially providing for such a tax. 

Certain kinds of intangible property may, however, be taxed 
locally. A seat in a stock exchange, for instance, is a valuable 





61 222 Mass. 51, 109 N. E. 8g1 (1915). 

® Strob v. Detroit, 131 Mich. 109, 90 N. W. 1029 (1902). 

® Kintzing v. Hutchinson, 7 W. N. C. 226, Fed. Cas. No. 7,834 (1877); San Fran- 
cisco v. Mackay, 1o Sawy. (U.S.) 431, 21 Fed. 530, affirmed 22 Fed. 602 (1884); North 
Carolina R. R. v. Commissioners, 91 N. C. 454 (1884); Union Bank ». State, 9 Yerg. 
(Tenn.) 490 (1836). So of bonds: Jn re Fair, 128 Cal. 607, 61 Pac. 184 (1900); Ger- 
mania Trust Co. v. San Francisco, 128 Cal. 589, 61 Pac. 178 (1900). 

64 Bank of Commerce ». Tennessee, 161 U. S. 134 (1895); Jefferson County Sav. 
Bank v. Hewitt, 112 Ala. 546, 20 So. 926 (1896); State v. Travelers’ Ins. Co., 70 Conn. 
590, 40 Atl. 465 (1898); Illinois Nat. Bank ». Kinsella, 201 Ill. 31, 66 N. E. 338 (1903); 
Cook v. Burlington, 59 Ia. 251, 13 N. W. 113; Home Insurance Co. ». Assessors, 42 
La. Ann. 1131, 8 So. 481 (1890); Welch v. Burrill, 223 Mass. 87, 111 N. E. 774 (1916); 
Bellows Falls Power Co. ». Commonwealth, 222 Mass. 51, 1to9 N. E. 891 (1915); 
Bradley v. Bauder, 36 Ohio St. 28 (1880); Providence & W. R. R. ». Wright, 2 R. I. 
459 (1853); State ». Bank of Commerce, 95 Tenn. 221, 31 S. W. 993 (1895); Common- 
wealth 2. Charlottesville P. B. & L. Co., 90 Va. 790, 20 S. E. 364 (1894); Second 
Ward Sav. Bank ». Milwaukee, 94 Wis. 587, 69 N. W. 359 (1806). 

8 Matter of Horn, 39 N. Y. Misc. 133, 78 N. Y. Supp. 979 (1902). 

% Callahan v. Singer Mfg. Co., 29 Ky. L. Rep. 123, 92 S. W. 581 (1906). 
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thing, and is capable of taxation at the place where the exchange 
is, though owned by a nonresident; ® and the same thing is true 
of membership in a produce exchange. Goodwill also may be 
taxed at the place of business,®® unless it is held that the tax act 
excludes it from taxation.” 

There would seem to be sufficient reason for assigning an actual 
situs to a judgment. For though the obligation of a judgment is 
a mere chose in action, the judgment itself, out of which the obliga- 
tion arises, is physically enrolled upon the books of the court which 
rendered it, is solely within control of the court, and seems to have 
a fixed habitation. In two cases where the judgment creditor 
lived within the state where the judgment was rendered, it was 
held that the judgment should be taxed at the creditor’s residence; 
the ground given is that a judgment “is merely the highest evi- 
dence of a debt,” and that the debt remains the same after the 
judgment is rendered.” This older notion of a judgment has now 
been abandoned in favor of the more correct view that the judg- 
ment is a new right which supersedes the old.” In Board of Com- 
missioners v. Leonard,” where an attempt was made to tax a 
domestic judgment in favor of a nonresident creditor, the court 
held that no provision had been made in the statutes for taxing 
such a judgment; but the court said that it “perceived no valid 
objection to the power of the legislature to tax all judgments by 
domestic courts, and remaining unsatisfied, whether owned by 
citizens of this state, or other states, or foreign countries.” The 
same question came up in a later case in the same state, but went 
off on another point.” 

It thus appears that there is no sufficient weight of authority to 
conclude the question; and the opinion expressed above may 
still be entertained without qualification. 





67 Matter of Glendinning, 68 App. Div. 125, 74 N. Y. Supp. 190 (1902). 

68 Rogers v. Hennepin County, 240 U. S. 184 (1916). 

69 Adams Express Co. v. Ohio, 165 U. S. 194 (1896); People ». Roberts, r59 N. Y. 
70, 53 N. E. 685 (1899); People v. Kelsey, 1o5 App. Div. 132, 93 N. Y. Supp. 971 
(1905). 

7 Hart o. Smith, 159 Ind. 182, 64 N. E. 661 (1902). 

™ People v. Eastman, 25 Cal. 6or (1864); Meyer v. Pleasant, 41 La. Ann. 645, 
6 So. 258 (1889). 

™ See the modern cases collected in Hilton ». Guyott, 42 Fed. 249 (1890). 

% 57 Kan. 531, 46 Pac. 960 (1896). 

™ Hamilton v. Wilson, 61 Kan. 511, 59 Pac. 1069 (1900). 
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The true nature of a share of stock ina corporation is its con- 
ferring of membership in the corporation itself. The stock is a 
creature of the law that created the corporation, and its ownership 
depends solely upon the provisions of that law. The right of the 
owner of the stock is therefore, although intangible, a right es- 
pecially created and guarded by the law of one state, is always 
within the power of that law, and must be regarded as within its 
taxing power. This, says the Supreme Court of the United States, 
is ‘the law of the property.”’”* It is accordingly held that a state 
which charters a corporation may tax the shares of its capital 
stock, even though owned by a nonresident.” 

Judge Baldwin, in State v. Travelers Insurance Co.,” thus ex- 
pressed the reason for the rule: 


“There is nothing in the objection urged in the demurrer to the 
complaint, that the law in question ‘attempts to impose a tax upon 
personal property outside the jurisdiction and beyond the territory of 
the State.’ Each non-resident shareholder participates in the enjoy- 
ment of a franchise granted by this State, and has an equitable interest 
in property which is protected by this State, and whose legal owner 
(the defendant) is one of its own citizens. The sovereign power which 
gave his shares a being could also give them a situs within its territory 
for purposes of taxation.” 


A few states do not permit this tax; but the cases must be sup- 
ported on the ground that the statute of the state does not per- 
mit it, and not on any lack of power in the state to tax.”® 

In the case of a corporation which is incorporated in more than 
one state, with one set of shares covering the entire stock, it may 
be necessary to divide the entire value of each share among the 
states. Each state which has issued a charter has a right, to be 





7 Tappan v, Merchants’ Bank, 19 Wall. (U. S.) 490 (1873). 

76 Ibid.; State v. Travelers’ Ins. Co., 70 Conn. 590, 40 Atl. 465 (1898); People ». 
Griffith, 245 Ill. 532, 92 N. E. 313 (1910); Faxton ». McCosh, 12 Ia. 527 (1861); 
American Coal Co. v. Allegany County, 59 Md. 185 (1882); Matter of Bronson, 
150 N. Y. 1, 44 N. E. 707 (1896); Matter of Palmer, 183 N. Y. 238, 76 N. E. 16 
(1905); People ». Commissioners, 5 Hun (N. Y.) 200 (1875), affirmed 64 N. Y. 541 
(1876); Street R. R. ». Morrow, 87 Tenn. 406, 11 S. W..348 (1889); St. Albans ». 
National Car Co., 57 Vt. 68 (1884); Spiller v. Turner, [1897] 1 Ch. g11: 

77 70 Conn. 590, 40 Atl. 465 (1898). 

78 Varner v. Calhoun, 48 Ala. 178 (1872); State v. Lesser, 237 Mo. 310, 141 S. W. 
888 (1911). 
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sure, to tax the stock, and this right is not conditioned upon a 
rigidly accurate valuation; nor would the fact that a certain 
portion of the capital stock was used outside the state affect the 
power of the state of charter to tax.*® In the case of an interstate 
railroad, however, each charter state should tax that part of the 
capital stock only which is proportional to the length of line within 
the state." 

As has been seen, a debt has, properly speaking, no real situs; 
least of all is it situated with the debtor. To tax the debtor on the 
debt is taxing a vacuum. The debtor must of course pay a tax 
upon the borrowed money, or that which represents it in his 
hands; to tax him again upon the debt is either taxing the same 
property twice, or taxing a nonexistent thing.” In a few au- 
thorities this principle has been ignored,* notably in a decision of 
Mr. Justice Holmes in the Supreme Court of the United States.™ 

This was an inheritance tax upon the property of an [Illinois 
decedent; the bulk of the property involved was a deposit in a 
New York bank, the small remainder a debt due the deceased 
from a New York debtor. The court held that the inheritance of 
these debts was taxable in New York “not because of any theo- 
retical speculation concerning the whereabouts of the debt, but 
because of the practical fact of its power over the person of the 
debtor”; the analogy of the garnishment case of Chicago, Rock 
Island, & Pacific Ry. v. Sturm® was cited. Mr. Justice Holmes 
continued: 


“What gives the debt validity? Nothing but the fact that the law of 
the place where the debtor is will make him pay. It does not matter 





79 Welch ». Burrill, 223 Mass. 87, 111 N. E. 774 (1916); Moody ». Shaw, 173 Mass. 
375, 53 N. E. 891 (1899). 

80 Matter of Palmer, 183 N. Y. 238, 76 N. E. 16 (1905). 

st Kingsbury v. Chapin, 196 Mass. 533, 82 N. E. 700 (1907); Welch ». Burrill, 
223 Mass. 87, 111 N. E. 774 (1916); Matter of Cooley, 186 N. Y. 220, 78 N. E. 939 
(1906). 

® State Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300 (1872); New York L. E. 
& W. R. R. v. Pennsylvania, 153 U. S. 628 (1894). 

Bank of United States v. State, 12 Sm. & M. (Miss.) 456 (1849); Ankeny ». 
Multnomah County, 3 Ore. 386 (1872); Maltby ». Reading & C. R. R., 52 Pa. 140 
(1866); Re Joyslin, 76 Vt. 88, 56 Atl. 281 (1902). And see Commissioner of Stamps ». 
Hope, [1891] A. C. 476. 

* Blackstone v. Miller, 188 U. S. 189, 205 (1903). 

8 174 U.S. 710 (1898). 
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that the law would not need to be invoked in the particular case. Most 
of us do not commit crimes, yet we nevertheless are subject to the 
criminal law, and it affords one of the motives for our conduct. So again, 
what enables any other than the very creditor in proper person to col- 
lect the debt? The law of the same place. To test it, suppose that 
New York should turn back the current of legislation and extend to 
debts the rule still applied to slander, that actio personalis moritur cum 
persona, and should provide that all debts hereafter contracted in New 
York and payable there should be extinguished by the death of either 
party. Leaving constitutional considerations on one side, it is plain 
that the right of the foreign creditor would be gone. 

“Power over the person of the debtor confers jurisdiction, we repeat. 
And this being so we perceive no better reason for denying the right of 
New York to impose a succession tax on debts owed by its citizens 
than upon tangible chattels found within the State at the time of the 
death. The maxim mobilia sequuntur personam has no more truth in 
the one case than in the other. When logic and the policy of a State 
conflict with a fiction due to historical tradition, the fiction must give 
way. 

“There is no conflict between our views and the point decided in the 
case reported under the name of State Tax on Foreign-Held Bonds, 15 
Wall. 300. The taxation in that case was on the interest on bonds held 
out of the State. Bonds and negotiable instruments are more than 
merely evidences of debt. The debt is inseparable from the paper 
which declares and constitutes it, by a tradition which comes down 
from more archaic conditions. Bacon v. Hooker, 177 Mass. 335, 337. 
Therefore, considering only the place of the property, it was held that 
bonds held out of the State could not be reached. The decision has 
been cut down to its precise point by later cases. Savings & Loan 
Society v. Multnomah County, 169 U.S. 421, 428; New Orleans v. Stempel, 


175 U. S. 309, 319, 320.” 


It is submitted that the ideas here expressed are quite un- 
tenable; though one hesitates to differ in opinion from so acute, 
profound, and learned a judge. The opinion appealed from, Matter 
of Blackstone,** allowed the tax upon the authority of Matter of 
Houdayer,®" the case by which was established the New York doc- 
trine that a bank deposit is taxable as property located at the 
bank; and the small debt which was not a bank deposit was not 
considered at all. Mr. Justice Holmes himself expressed the same 





8 171 N. Y. 682, 64 N. E. 1118 (1902). 
87 150 N. Y. 37, 44 N. E. 718 (1896). 
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view in another part of this opinion. The decision in State Tax 
on Foreign-Held Bonds had not been modified by the cases cited 
upon the point in question, since Savings & Loan Society v. Mult- 
nomah County merely disapproved a dictum in the case with re- 
gard to the taxation of mortgaged land, while New Orleans v. 
Stempel rested upon the doctrine of a business situs. The argu- 
ment in support of the view taken proves too much. It is true 
that the state of the debtor’s domicile enforces the debt; so does 
the law of every other state into which the debtor comes or has 
property. If one state may therefore tax the debt, so should the 
other; indeed each state which allows a suit on the debt taxes that 
privilege, by the fees of court. This fact is recognized in a later 
garnishment case, Harris v. Balk,** which allows an action of gar- 
nishment in any state in which the garnishee can be found, thus 
depriving the cited case of Chicago, Rock Island, & Pacific Ry. v. 
Sturm of its efficacy in the instant decision. It is also true that the 
state which created the contract created also its power of sur- 
viving; that was done at the time the contract was created, and 
might then have been paid for by an excise tax had the Constitu- 
tion of the United States not forbidden; but there is no necessary 
connection between the domicile of the debtor and the place where 
the debt was created. It is also true that the state of the debtor’s 
domicile permits the debt to be collected by an administrator of 
its appointment; so does every state in which an administrator is 
appointed. 

Such decisions are, however, only sporadic. By the great weight 
of authority it is agreed that a debt has no territorial situs, 
and can be taxed only as part of the personal tax of the creditor. 
A creditor may be taxed in the state of his domicile upon all debts 
and choses in action due to him; *® but the state of the debtor 
cannot tax a debt due to a nonresident creditor.” 





8 198 U.S. 215 (1905). 

89 Scripps ». Board of Review, 183 Ill. 278, 55 N. E. 700 (1899); Wilcox ». Ellis, 
14 Kan. 588 (1875); Fisher v. Rush County, 19 Kan. 414 (1877); Thomas ». Mason 
County Court, 4 Bush (Ky.) 135 (1868); State v. Bentley, 23 N. J. L. 532 (3 Zab.) 
(1852); State ». Darcy, 51 N. J. L. 140, 16 Atl. 160 (1888); Conner 2. Wilson, 6 Ohio 
Dec. (Repr.) 941, 9 Am. L. Rec. 1 (1880); McKeen ». County of Northampton, 49 
Pa. 519 (1865); Commonwealth ». Pennsylvania Coal Co., 197 Pa. 551, 47 Atl. 740 
(1901); Grundy County v. Tennessee Coal I. & R. Co., 94 Tenn. 295, 29 S. W. 116 
(1895). 

% San Francisco v. Mackay, 10 Sawy. 431, 22 Fed. 602 (1884); Jack v. Walker, 
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Nowhere is the reason for this doctrine better and more forcibly 
expressed than by Judge Robertson in Thomas v. Mason County 
Court." In that case a debt was due from an Ohio debtor to a 
minor ward in Kentucky, and a tax had been laid by Kentucky 
on the amount of the debt. It was objected that the debtor had 
already paid taxes in Ohio upon the property represented by the 
debt; but the Kentucky tax was upheld by the court, which said: 


“Borrowed capital in Ohio is taxable as the borrower’s property there, 
and the debt due to the lender in Kentucky is taxable here as her prop- 
erty. In this case, the ward’s right to the money in Ohio is a portion of 
the wealth of-Kentucky and ought to contribute to the burthens of the 
government which protects her; and if it could escape contribution by 
lending it in Ohio, a knowledge of that fact would encourage the ex- 
hausting deportation of the money of Kentucky to augment the wealth 
of some other State.” 


The older cases, as well as some recent cases, regard notes, 
bonds, certificates of stock, and other commercial securities as 
mere evidences of debt or obligation, and as taxable therefore to 
the owner at his domicile as part of his personal estate. Thus a 
bond is taxable at the domicile of the owner,” though it may be 
actually situated outside the state; * and a note may be taxed at 
the residence of the holder,” though it is kept elsewhere.®* On the 
same principle, stock in a foreign corporation is taxable at the 





79 Fed. 138 (1897); Collins v. Miller, 43 Ga. 336 (1871); Williams v. Mandell, 44 Ga. 
26 (1871); Foresman v. Byrns, 68 Ind. 247 (1879); McCartney v. Caskey, 66 Kan. 
412, 71 Pac. 832 (1903); Barber Asphalt Paving Co. v. New Orleans, 41 La. Ann. 
1015, 6 So. 794 (1889); Liverpool & L. & G. Ins. Co. v. Board of Assessors, 44 La. 
Ann. 760, 11 So. 91 (1892); Railey ». Board of Assessors, 44 La. Ann. 765, 11 So. 
93 (1892); Howell ». Gordon, 127 Mich. 517, 86 N. W. 1042 (1901); St. Paul ». Merritt, 
7 Minn. 258 (1862); Matter of Bentley, 31 N. Y. Misc. 656, 66 N. Y. Supp. 95 (1900); 
Matter of Abbett, 29 N. Y. Misc. 567, 61 N. Y. Supp. 1067 (1899); Myers v. Seaberger, 
45 Ohio St. 232, 12 N. E. 796 (1887). 

% 4 Bush (Ky.) 135 (1868). 

® State Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300, 324 (1872); Kirtland ». 
Hotchkiss, too U. S. 491 (1879); Mackay »v. San Francisco, 113 Cal. 392, 45 Pac. 
696 (1896); Augusta ». Dunbar, 50 Ga. 387 (1873); Street R. R. ». Mcrrow, 87 Tenn. 
406, 11 S. W. 348 (1889) (semble). 

% Crosby v. Charlestown (N. H.), 95 Atl. 1043 (1915); Commonwealth ». Williams, 
102 Va. 778, 47 S. E. 867 (1904). Even though pledged there: Commonwealth ». 
Buffalo & L. E. T. Co., 233 Pa. 79, 81 Atl. 932 (1911). 

* Collins v. Miller, 43 Ga. 336 (1871). 

% Hunter v. Board of Supervisors, 33 Ia. 376 (1871); Crosby ». Charlestown (N. H.), 
95 Atl. 1043 (1915). 
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residence of the owner,®* though the certificate of stock is kept 
outside the state,®’ and even though it may be held by a trustee 
in another state in pledge; ** but stock in a foreign corporation 
owned by a nonresident is not taxable.” 

A bank deposit is, strictly speaking, a mere debt, due from the 
bank to the depositor; as a mere chose in action it is without actual 
situs, and in accordance with general principles it should be in- 
cluded in the tax paid by the depositor at his domicile. This has 
often been held; ! and the state where the bank is situated has 
for the same reason refused to tax the deposit.’ 

The opposite doctrine was, however, laid down in New York. 
In Matter of Houdayer'’” a bank account of a nonresident was 
taxed; either because it was property there situated, or because it 
was an intangible especially protected there. Judge Vann in the 
course of his argument said: 


“While the relation of debtor and creditor technically existed, prac- 
tically he had his money in the bank, and could come and get it when 
he wanted it. It was an investment in this state, subject to attachment 
by creditors. If not voluntarily repaid, he could compel payment 
through the courts of this state. The depositary was a resident cor- 
poration, and the receiving and retaining of the money were corporate 
acts in this state. Its repayment would be a corporate act in this 
state. Every right springing from the deposit was created by the laws 


% Wright v. Louisville & N. R. R., 195 U. S. 219 (1904); San Francisco ». Flood, 
64 Cal. 504, 2 Pac. 264 (1884); Lockwood ». Weston, 61 Conn. 211, 23 Atl. 9 (1891); 
Greenleaf v. Board of Review, 184 Ill. 226, 56 N. E. 295 (1900); Seward ». Rising Sun, 
79 Ind. 351 (1881); Morril v. Bentley, 150 Ia. 677, 130 N. W. 734 (1911); Bellows 
Falls Power Co. ». Commonwealth, 222 Mass. 51, tog N. E. 891 (1915); Bacon ». 
State Tax Commissioners, 126 Mich. 22, 85 N. W. 307 (1901); Worthington »v. Sebastian, 
25 Ohio St. (1874); Bradley v. Bauder, 36 Ohio St. 28 (1880); Dupuy ». Johns (Pa.), 
104 Atl. 565 (1918). Contra, People v. Commissioners, 5 Hun (N. Y.) 200 (1875); 
affirmed 64 N. Y. 541 (1876). 

% Stanford v. San Francisco, 131 Cal. 34, 63 Pac. 134 (1900); Crosby ». Charlestown 
(N. H.), 95 Atl. 1043 (1915); Commonwealth v. Williams, 102 Va. 778, 47 S. E. 867 
(1904). 

. % Central of Georgia Ry. ». Wright, 166 Fed. 153 (1908); appeal dismissed, 215 
U. S. 617 (1909). 

% Matter of James, 144 N. Y. 6, 38 N. E. 961 (1894); Matter of Bishop, 82 App. 
Div. 112, 81 N. Y. Supp. 474 (1903). 

100 Hunt v. Turner, 54 Fla. 654, 45 So. 509 (1907); Horne v. Greene, 52 Miss. 452 
(1876). 

10 Pyle ». Brenneman, 122 Fed. 787 (1903); State ». Clement Nat. Bank, 84 Vt. 
167, 78 Atl. 944 (1911); Pendleton ». Commonwealth, 110 Va. 229, 65 S. E. 536 (1909). 

102 150 N. Y. 37, 40, 44 N. E. 718 (1806). 
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of this state. Every act out of which those rights arose was done in 
this state. In order to enforce those rights, it was necessary for him to 
come into this state. Conceding that the deposit was a debt, conced- 
ing that it was intangible, still it was property in this state, for all 
practical ptirposes, and in every reasonable sense within the meaning 
of the Transfer Tax Act.” 


This case was followed in New York! and in other juris- 
dictions. 3 

In the New Hampshire case of Berry v. Windham’ a different 
reason was given for holding the deposit taxable where the bank 
was situated, and refusing to permit a tax at the domicile of the 
depositor. A resident of New Hampshire deposited money in a 
savings bank in Lawrence, Massachusetts, and it was held that 
no tax could be levied in New Hampshire. Judge Stanley said: 


“When the plaintiff deposited his money in the Lawrence savings- 
bank, the division of the title thereby into legal and equitable owner- 
ship did not multiply its capacity for taxation. The division of the 
title did not increase the amount of taxable property, nor did it sub- 
ject the property, the title to which was thus divided, to the liability 
to be twice taxed.” 


These somewhat questionable methods of justifying taxation at 
the bank need, however, not be supported; for the Supreme Court 
of the United States has placed the doctrine on a much more 
satisfactory ground; !* although the argument used by the New 
York courts was given some weight also. ‘There is no doubt,” 
said Mr. Justice Holmes, ‘that courts in New York and elsewhere 
have been loath to recognize a distinction for taxing purposes 
between what cor.monly is called money in the bank and actual 
coin in the pocket. The practical similarity more or less has ob- 
literated the legal difference.”” This is characteristic of the modern 
attitude toward the legal problems of taxation; which are treated 
in a practical rather than a technical way by the courts. 

A bank account which is only temporarily within the state can- 
not be taxed; as, for instance, where it is deposited merely for the 





108 Matter of Clark, 9 N. Y. Supp. 444, 2 Connoly Surr. 183 (1890); Matter of 
Burr, 16 N. Y. Misc. 89, 38 N. Y. Supp. 811 (1895). 

104 New York Life Ins. Co. v. Orleans Board of Assessors, 158 Fed. 462 (1908); 
Schmidt ». Failey, 148 Ind. 150, 47 N. E. 326 (1897); Marshall Wells Hardware Co. 
v. Multnomah County, 58 Ore. 469, 115 Pac. 150 (1911). 

105 so N. H. 288, 290 (1879). 106 Blackstone v. Miller, 188 U. S. 189 (1903). 
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purpose of being transmitted by check to the owner. So in Matter 
of Leopold,'*’ money of a non-resident was on deposit in a New 
York bank for the purpose of making a particular immediate in- 
vestment; the depositor died before the investment could be 
made. The deposit was held not to have a permanent situs in 
New York for the purpose of an inheritance tax. In the case of 
Blackstone v. Miller,°* however, where a sum of money was de- 
posited in a New York bank by a resident of Illinois, and had so 
remained for more than a year, presumably awaiting investment, 
but with no particular investment in mind, the deposit was held 
to have a taxable situs in the state, and not to be merely in 
transitu. 


V. TAXATION OF BusINEss CAPITAL AND INCOME 


A piece of property may consist of an aggregate mass made up 
of units which from to time vary. A typical example of such an 
aggregate is the stock in trade of a business which is constantly 
being diminished by sales and increased by purchases, yet at all 
times constituting a single stock and, roughly speaking, having a 
tolerably constant value. In spite of the fact that the units are 
constantly changing and that it may not be possible to fix a situs 
for any one unit in the mass, it is quite possible that the entire 
mass regarded as an entity should be assigned to a situs. Upon 
this ground it has been held that a merchant’s stock in trade is 
taxable at its assessed value in the place where the business is 
being carried on, though the owner may be a nonresident,!” because 
it is “permanently located” there. In the language of Boyd, J., 
“the articles are changing from day to day, but the stock, which 
represents the aggregate of the goods and chattels remains about 
the same.””"° For the same reason accounts receivable for business 
carried on are taxable at the place of the business." Thus where 
a fraternal organization carried on its business in Fulton, but its 





107 35 N. Y. Misc. 369, 71 N. Y. Supp. 1032 (1901). 

108 188 U. S. 189 (1903). 

109 People v. Roberts, 171 U. S. 658 (1898); Shaw v. Hartford, 56 Conn. 351, 15 
Atl. 742 (1888); Leonard ». New Bedford, 16 Gray (Mass.) 292 (1860); Hilliard ». 
Fells Ice Co., 200 Mass. 331, 86 N. E. 773 (1909); People v. Barker, 141 N. Y. 118, 
36 N. E. 1073 (1894); People v. Roberts, 151 N. Y. 652, 46 N. E. 1150 (1897). 

10 Hopkins v. Baker, 78 Md. 363, 28 Atl. 284 (1894). 

11 People v. Barker, 157 N. Y. 159, 51 N. E. 1043 (1898). 
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funds were held by its treasurer in Ottawa, it was held that it was 
taxable on its “funds and credits” in Fulton." 

So it is with profits or proceeds of the business in the form of 
accounts due to the business; they are taxable where the business 
is carried on. Thus where a foreign corporation carried on a ware- 
house in Kentucky, storage charges due to the corporation are 
taxable in Kentucky."* | 

The commonest application of this principle is the case where 
a fund is invested in a foreign state, through an agent, in local 
loans, new investments being constantly made as income is re- 
ceived from the fund or as old investments are paid. The leading 
case on this point is the case of Catlin v. Hull.™ In that case one 
Hammond, a resident of New York, who owned a large number of 
promissory notes against residents of the town of Orwell, in Ver- 
mont, placed these notes in the hands of a resident of Orwell as 
his agent. The agent was to manage the business of collecting and 
reloaning interest and principal in the interest of the owner. A 
tax was imposed upon the notes. It was argued that the tax was 
invalid on the ground that the debts being personal property had 
no situs, apart from the domicile of the owner. The court, how- 
ever, held that where the property in fact was, the law had power 
to tax it. The court did not discuss at length the question of 
whether the notes really had a situs in the state, assuming that 
question. The case was at once generally followed." 





2 People v. Mystic Workers of the World, 270 Ill. 496, 110 N. E. 907 (1915). 

18 Commonwealth v. Kentucky D. & W. Co., 143 Ky. 314, 136 S. W. 1032 (1911). 

4 21 Vt. 152 (1849). 

16 Bristol ». Washington County, 177 U.S. 133 (1899); M’Cutcheon ». Rice County, 
7 Fed. 558 (1881); Walker v. Jack, 88 Fed. 576 (1898); Battle v. Mobile, 9 Ala. 234, 
(1846); People ». Home Ins. Co., 29 Cal. 533 (1866); Board of Supervisors ». Daven- 
port, 40 Ill. 197 (1866); Goldgart v. People, 106 Ill. 25 (1883); People v. Davis, 112 
Ill. 272 (1884); Hayward ». Board of Review, 180 IIl. 234, 59 N. E. 601 (1901); New 
Albany v. Meekin, 3 Ind. 481 (1852); Foresman v. Byrns, 68 Ind. 247 (1879) (semble); 
Hathaway ». Edwards, 42 Ind. App. 22, 85 N. E. 28 (1908); Hunter ». Board of Super- 
visors, 33 Ia. 376 (1871) (semble); Hutchinson »v. Board of Supervisors, 66 Ia. 35, 
23 N. W. 249 (1885); Buck ». Miami County (Kan.), 173 Pac. 344 (1918); Wilcox ». 
Ellis, 14 Kan. 588 (1875); Fisher ». Rush County, 19 Kan. 414 (1877); In re Jefferson, 
35 Minn. 215; 28 N. W. 256 (1886); State ». London & N. W. A. Mtg. Co., 80 Minn. 
277, 83 N. W. 339 (1900); State v. St. Louis County Court, 47 Mo. 594 (1871) (semble); 
Finch ». York County, 19 Neb. 50, 26 N. W. 589 (1886); Bowman v. Boyd, 21 Nev. 
281, 30 Pac. 823 (1892); People v. Gardner, 51 Barb. (N. Y.) 352 (1868); Williams ». 
Wayne County, 78 N. Y. 561 (1879); Boardman ». Tompkins County, 85 N. Y. 359 
(1881); Redmond ». Commissioners, 87 N. C. 122 (1882); Poppleton v. Yamhill County, 
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The decisions with regard to the taxation of notes and other 
securities in the hands of a local agent were sometimes based 
upon the theory that the securities had an actual physical situs 
within the state. But these cases are exceptional; the power 
cannot be rested solely upon this ground, since it is almost uni- 
versally applied as well to debts and other intangible property as 
to notes and bonds. Credits acquired in the course of business 
are taxable as business capital, situated at the place of business.” 
The received doctrine is well stated by Chief Justice Whitfield i in 
Adams v. Colonial & United States Morigage Co."* 


“Wherever the money of a lender in one state is by the principal in- 
trusted to the control of an agent in another state for the purpose of 
being kept in the latter state, and loaned out, collected, and reloaned, 
or habitually kept on deposit, for safety merely, . . . so as thus to 
remain, through a course of dealing, so long as to become localized as a 
part of the whole mass of personal property in the latter state, such 
money acquires what is known as a ‘business situs’ for the purpose of 
taxation.” 


The assets constitute, as it were, the subject matter or stock in 
trade of such business."® Thus, in Metropolitan Life Insurance Co. 
v. New Orleans Mr. Justice Moody said: 


“We are not dealing here merely with a single credit or a series of 
separate credits, but with a business. The insurance company chose to 
_ enter into the business of lending money within the State of Louisiana, 
and employed a local agent to conduct that business. It was conducted 
under the laws of the State. The State undertook to tax the capital 
employed in the business precisely as it taxed the capital of its own 
citizens in like situation. For the purpose of arriving at the amount of 
capital actually employed, it caused the credits arising out of the busi- 
ness to be assessed. We think the State had the power to do this, and 
that the foreigner doing business cannot escape taxation upon his capital 





18 Ore. 377, 23 Pac. 253 (1890); Billinghurst v. Spink County, 5 S. D. 84, 58 N. W. 
272 (1894). 

116 New Orleans v. Stempel, 175 U. S. 309 (1889). 

17 See most of the cases cited above, note 115, as well as the following: People ». 
Willis, 133 N. Y. 383, 31 N. E. 225 (1892); People v. Barker, 157 N. Y. 159, 51 N. E. 
1043 (1898); Matter of McMahon, 66 How. Pr. (N. Y.) 190 (1883); Marshall-Wells 
Hardware Co. ». Multnomah County, 58 Ore. 469, 115 Pac. 150 (1911). 

18 82 Miss. 263, 392, 34 So. 482 (1903). 

19 Boggs, J., in Matzenbaugh ». People, 194 Ill. 108, 116, 62 N. E. 546 (1902). 

120 205 U. S. 395, 402 (1907). 
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by removing temporarily from the State evidence of credits in the form 
of notes. Under such circumstances, they have a taxable situs in the ~ 
State of their origin.” : 


It will be noticed that in the case just quoted the notes were 
from time to time sent by the agent to the owner to be held by 
him. The court regarded this as a mere temporary absence from 
the place where they were really and constantly in use, that is, 
the place where the business was carried on. This fact, of course, 
accentuates the position taken by the court that the notes were 
taxable as part of a stock in trade. 

The general doctrine is illustrated by a series of decisions in 
Louisiana, in which legislation has been especially directed to the 
taxation of business done within the state by nonresidents. In 
the first case a bank deposit made by a local agent of a non- 
resident was held not taxable. Clason v. Board of Assessors. 
In Bluefields Banana Co. v. Board of Assessors,™ this was distin- 
guished as a temporary deposit, and a bank deposit permanently 
used in carrying on the business was held taxable. The case was 
followed in Parker v. Sirauss!*™ These decisions were, however, 
soon discredited. In Liverpool & London & Globe Insurance Co. 
v. Board of Assessors,™ it was held that bills receivable due to a 
foreign corporation arising out of business done within the state 
were not taxable; on the ground that debts in non-concrete form, 
i. é., simple contract debts, have no situs, and can be taxed at the 
domicile of the creditor. A year later the court in the case of 
Comptoir National v. Board of Assessors allowed a local tax upon 
notes received in the course of business by a foreign corporation, 
though the notes were not negotiable; and the same decision was 
reached as to due-bills received in the course of business in Monon- 
gahela R. C. C. & C. Co. v. Board of Assessors.1*6 

Up to this time the power to tax in this sort of case seems to 
have been conditioned upon the presence of a concrete debt or 
specialty within the state. But in two well-reasoned cases, simul- 
taneously decided, the court overruled the earlier case and held 





11 46 La. Ann. 1, 14 So. 306 (1894). 

12 4g La. Ann. 43, 21 So. 627 (1897). 
13 4g La. Ann. 1173, 22 So. 329 (1897). 
4 51 La. Ann. 1028, 25 So. 970 (1899). 
25 52 La. Ann. 1319, 27 So. 801 (1900). 
26 15 La. Ann. 564, 39 So. 6or (1905). 
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that the state might tax simple contract debts due to a nonresi- 
dent, arising out of business done within the state. National Fire 
Insurance Co. v. Board of Assessors," General Electric Co. v. Board 
of Assessors,® soon followed in Travelers’ Insurance Co. v. Board 
of Assessors.*° The general line of reasoning adopted in these 
cases is that the permanent employment of capital in the carry- 
ing on of business within the state gave to all portions of the capital 
an actual situs within the state, even though it might for the 
time being take an intangible form. 

Several of the decisions of the Supreme Court of Louisiana were 
carried to the Supreme Court of the United States, and were there 
affirmed upon the reasoning indicated.° 

While the weight of authority in favor of this doctrine is over- 
whelming, a few exceptional cases must be noted. Thus a statute 
of 1851 in New York expressly exempted from taxation foreign 
capital transmitted to agents for investment. It was thereupon 
attempted to tax at the domicile of the owner in New York similar 
investments in the hands of an agent in another state. The court 
held, however, that such property had no situs in New York, and 
was therefore not taxable there under the New York law which, 
as has been seen, taxes tangible property only at its situs.“ And 


in State v. Gaylord, the court held that foreign investments of — 


this sort could be taxed at the domicile of the owner. Of the 
numerous cases cited to sustain the contention that the investments 
were taxable in the state where the agent made them, Cassoday, J., 
said, ‘‘We decline to follow them.” 

The ordinary cases in this class must be carefully distinguished 
from a mere deposit of securities with an agent to hold, or even to 
collect. Neither the deposit of securities for safe keeping in the 
place nor sending them into that place for collection is enough to 
fix the situs of the securities there.“ In a rather striking case 





27 121 La. 108, 46 So. 117 (1908). 28 y21 La. 116, 46 So. 122 (1908). 

29 122 La. 129, 47 So. 439 (1908). 

180 New Orleans v. Stempel, 175 U. S. 309 (1899); Board of Assessors ». Comptoir 
National, 191 U.S. 388 (1903); Metropolitan Life Insurance Co. ». New Orleans, 205 
U. S. 395 (1907); Liverpool & London & Globe Insurance Co. ». Orleans Assessors, 
221 U.S. 346 (1911). 

181 People v. Commissioners, 59 N. Y. 40 (1874). 

18 People v. Smith, 88 N. Y. 576 (1882). 

1883 73 Wis. 316, 41 N. W. 521 (1880). 

14 Reat v. People, 201 Ill. 469, 66 N. E. 242 (1903); Appeal of Borden, 208 II. 360, 
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securities were deposited in a state as a guarantee for the per- 
formance of a contract there; it was held, nevertheless, that the 
securities had no such permanent location there that they could 
be said to have a situs.%° So a bank deposit by a local agency, 
not to be drawn on for the expenses of the agency, but to be trans- 
mitted by check to the home office, has no permanent local situs.!** 

It would seem to make no difference whether the business is 
done through an agent or by the nonresident owner in person. 
It has, however, been intimated in one case that if the owner him- 
self carries on business the capital cannot be taxed at its business 
situs.%’ And it is clear that if the lender himself receives applica- 
tions and loans money outside the state, though all the borrowers 
are within the state, the capital cannot be taxed."* 

The actual capital of a going concern may be much greater than 
the sum of its tangible assets. The gathering together of property 
into “organic unity,” by which each piece of tangible property 
“is part of a system, and has its actual uses only in connection with 
other parts of the system,” creates a new element of value, as a 
result of the added usefulness of each part. “The sleepers and 
rails of a railroad, or the posts and wires of a telegraph company, 
are worth more than the prepared wood and the bars of steel or 
coils of wire, from their organic connection with other rails or wires 
and the rest of the apparatus of a working whole.” ¥® Not only 
this new element of value exists in such a case; the employment of 
the entire property in business results, or may result, in another 
access of value, due to the goodwill of the business thus carried 
on. “The business capital, therefore, includes these items of in- 
corporeal but none the less actual wealth. In the case of business 





70 N. E. 310 (1904); Channel v. Capen, 46 Ill. App. 234 (1891); Commonwealth ». 
Northwestern M. L. Ins. Co., 32 Ky. L. Rep. 796, 107 S. W. 233 (1908). Contra, 
Hall ». Miller, 102 Tex. 289, 115 S. W. 1168 (1909). 

' 88 Louisville & N. R. R. v. Wright, 236 Fed. 148 (1916). 

186 Board of Assessors v. New York L. I. Co., 216 U.S. 517 (1910); Howell v. Gordon, 
127 Mich. 517, 86 N. W. 1042 (1901); Metropolitan Life Ins. Co. v. Newark, 62 
N. J. L. 74, 40 Atl. 573 (1898); Myers v. Seaberger, 45 Ohio St. 232, 12 N. E. 796 
(1887). 

187 Theobald ». Clapp, 43 Ind. App. 191, 87 N. E. 100 (1909). 

188 Provident S. L. A. Soc. v. Kentucky, 239 U. S. 103 (1915); State », Packard 
(N. D.), 168 N. W. 673 (1918). 

89 The quotations are from the opinion of Mr. Justice Holmes in Fargo ». Hart, 
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carried on by a corporation, as such business is usually carried on, 
this added intangible wealth goes by the name of the corporate 
excess. 

Various ways have been tried to establish the amount of this 
excess; but they may all be reduced to one of two plans. One is 
the “capitalization-of-income plan,” by which the net income of 
the business is capitalized at a reasonable rate, and the result 
taken as the value of the capital; and this is a recognized and per- 
mitted method.“° The other is the stock-and-bond plan, by 
which the value of the stock is added to the amount of bonds 
outstanding, and the result is taken as the value of the capital.“ 
If the latter method is adopted, its correctness must rest upon the 
theory that the stock represents the interest of the mortgagor 
corporation above the amount of the mortgage incumbrance 
represented by the bonds. The importance of the bonds is, there- 
fore, that they represent the mortgage debt, and the par value 
of the bonds is the amount that should be added to the market 
value of the stock in order to get at the true value of the capital. 
If this course is taken, the result is a fair measure of the market 
value of the capital, which is in all ordinary cases the true value; 
a decision, therefore, which holds this method unfair appears to be 


unsound. On the other hand, it would be unfair to add the ~ 


market price of the bonds to that of the stock, as is sometimes 
done; for the market value of the stock represents the value of 
the property over the funded debt, which is not the same thing as 
the market value of the bonds. 

No one way can be regarded as essential. All elements of value 
may properly be considered by the assessing body.™ 

It may happen in the case of an interstate corporation that the 
tangible stock in trade, although in reality a single aggregate mass, 
is located in several states. The leading case on this point is 
Pullman’s Palace Car Co. v. Pennsylvania.“® In that case it ap- 
peared that the stock in trade of the corporation consisted chiefly 
in a considerable number of cars in constant use upon railroad 





40 Louisville & Nashville R. R. ». Greene, 244 U. S. 522 (1917). 

141 State Railroad Tax Cases, 92 U. S. 575 (1875). 

4 Railroad & Telephone Companies v. Board of Equalizers, 85 Fed. 302 (1897). 
143 FE. g., in State Railroad Tax Cases, 92 U. S. 575 (1875). 

44 Great Northern Ry. v. Okanogan County, 223 Fed. 198 (1915). 

‘M5 y41 U.S. 18 (1888). 
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lines throughout the United States. An attempt was made by 
the state of Pennsylvania to tax a portion of this mass on the 
ground that this portion had a situs in Pennsylvania. The par- 
ticular method taken of estimating Pennsylvania’s share of the 
entire mass was to take that proportion of all the mass of cars 
which the miles of road on which the cars traveled within the state 
bore to the total mileage in the United States. The Supreme 
Court of the United States held that it was legally possible to divide 
the entire mass among the states and that the method of division 
adopted by the state of Pennsylvania was a reasonable one. 

It will be seen, therefore, that wherever a mass of property is 
invested in interstate business it is not only possible to assign a 
situs at large to the entire mass wherever the business is carried 
on, but also to estimate the situs of any particular part of the mass 
by some reasonable method of aliquot division. 

This method of determining the share of an interstate mass 
which may be regarded as situated in a particular state has been 
applied to lines of railroad,!* to a fleet of steamships,” to a mass 
of railroad cars such as palace cars or refrigerator cars,* to the 
stock of express companies, and to the property of aint and 
telephone companies. 

Not only is the tangible property of an interstate business to be 
thus divided; the intangible “corporate excess” is capable of the 
same reasonable division among the states within which business 
is done.!5! 

M46 Pittsburgh C. C. & S. L. Ry. v. Backus, 154 U. S. 421 (1894); Louisville & Nash- 
ville R. R. v. Greene, 244 U. S. 522 (1917); Atchison, T. & S. F. Ry. ». Sullivan, 173 
Fed. 456 (1909). 

147 County Commissioners 2. Old Dominion S. S. Co., 128 N. C. 558, 39 S. E. 558 
(1901), affirmed. 

48 Pyllman’s P. C. Co. v. Pennsylvania, 141 U. S. 18 (1888); American R. T. Co. 
2. Hall, 174 U. S. 70 (1899); Pullman’s P. C. Co. v. Twombly, 29 Fed. 658 (1887); 
Board of Assessors v. Pullman’s P. C. Co., 60 Fed. 37 (1894); Morrell R. C. Co. ». 
Commonwealth (Ky.), 32 Ky. L. Rep. 1383, 108 S. W. 926 (1908). 

49 Adams Express Co. v. Ohio, 165 U.S. 194 (1896); Adams Express Co. v. Kentucky 
166 U. S. 171, 17 Sup. Ct. Rep. 527 (1897); Fargo »v. Hart, 193 U. S. 490 (1904); 
Wells Fargo & Co.’s Express ». Crawford County, 63 Ark. 576, 40 S. W. 710 (1897); 
Southern Express Co. ». Patterson, 122 Tenn. 279, 123 S. W. 353 (1909). 

180 Massachusetts v. Western U. T. Co., 141 U. S. 40 (1890); Western U. T. Co. ». 
Taggart, 163 U. S. 1 (1896) (affirming s. c. 141 Ind. 281, 40 N. E. 105) (1894); Western 
U. T. Co. v. Poe, 64 Fed. 9 (1894); State v. Western U. T. Co., 165 Mo. 502, 65 S. W. 
775 (1901). 

181 Adams Express Co. v. Ohio, 165 U. S. 194 (1897); Pullman Co. ». Trapp, 186 
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This doctrine is clearly set forth by Mr. Justice Brewer in Adams 
Express Co. v. Ohio State Auditor :1* 


“The burden of the contention of the express companies is that they 
have within the limits of the State certain tangible property, such as 
horses, wagons, etc.; that this tangible property is their only property 
within the State; that it must be valued as other like property, and 
upon such valuation alone can taxes be assessed and levied against 
them. 

“But this contention practically ignores the existence of intangible 
property, or at least denies its liability for taxation. - In the complex 
civilization of today a large portion of the wealth of a community con- 
sists in intangible property. . . . It matters not in what this intangible 
property consists— whether privileges, corporate franchises, con- 
tracts, or obligations. It is enough that it is property which though in- 
tangible exists, which has value, produces income, and passes current 
in the markets of the world. To ignore this intangible property, or to 
hold that it is not subject to taxation at its accepted value, is to elimi- 
nate from the reach of the taxing power a large portion of the wealth 
of the country. Now, whenever separate articles of tangible property 
are joined together, not simply by a unity of ownership, but in a unity 
of use, there is not infrequently developed a property, intangible though 
it may be, which in value exceeds the aggregate of the value of the 
separate pieces of tangible property. Upon what theory of substantial 
right can it be adjudged that the value of this intangible property must 
be excluded from the tax lists, and the only property placed thereon be 
the separate pieces of tangible property? . . . 

“According to its figures this intangible property, its franchises, 
privileges, etc., is of the value of $12,000,000, and its tangible property 
of only $4,000,000. Where is the situs of this intangible property? Is 
it simply where its home office is, where is found the central directing 
thought which controls the workings of the great machine, or in the 
State which gave it its corporate franchise; or is that intangible prop- 
erty distributed wherever its tangible property is located and its work 
isdone? Clearly, as we think, the latter.*: . . That this is true is obvious 
from the result that would follow if all the States other than the one 
which created the corporation could and should withhold from it the 
right to transact express business within their limits. It might continue 
to own all its tangible property within each of those States, but unable 
to transact the express business within their limits, that $12,000,000 





Fed. 126 (1911); Wells Fargo & Co.’s Express 0. Crawford County, 63 Ark. 576, 
40 S. W. 710 (1897). 
18 166 U. S. 185, 218-19, 223 (1897). 
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of value attributable to its intangible property would shrivel to a mere 
trifle.” 

It is obvious, as Mr. Justice Holmes remarks,’ that “this 
notion of organic unity may be made a means of unlawfully tax- 
ing the privilege, or property outside the state, under the name of 
enhanced value or good will, if it is not closely confined to its true 
meaning.” Before distributing the “corporate excess” among the 
states it is first necessary to arrive at its value by first deducting ~ 
from the entire value of the capital stock the value of all real 
estate, whether situated within the state or outside,! and of all 
machinery and other tangible personal property.’ Intangible 
investments of the company not in any way used in the business, 
such as undivided profits represented by investment securities, 
must also be deducted, since they do not affect the value for use 
of the business.4* The result of this subtraction is the corporate 
excess, which may be divieled among the states ratably by the 
method already considered. 

It has been held that a state may vary this method by dividing 
the entire capital, ratably, and then making a proper allowance 
for property in other states that would disturb the ratio.’ But 
though permissible this method is most inexact, and seems open 
to the objection to such loose calculations quoted above from Mr. 
Justice Holmes. 

The whole doctrine has elsewhere been summarized by the 
author.* Whenever a business enterprise exists, in which prop- 
erty situated in several states is used, and the business is carried 
on in several states, the whole value of the business includes or 
may include more than the aggregate of the several articles of 
property used in it; and this excess may properly be referred not 
to any one state, but to all the states in which the business is done. 
But that part of the value which may be divided among the states 





18 Fargo v. Hart, 193 U. S. 490 (1904). 

14 Pittsburgh, C. C. & St. L. R. R. ». Backus, 154 U. S. 421, 431 (1894); Western 
U. T. Co. v. Taggart, 163 U. S. 1 (1896). 

155 Western U. T. Co. v. Taggart, 163 U. S. 1 (1896); Adams Express Co. ». Ohio 
State Auditor, 165 U. S. 194 (1897), 166 U. S. 185, 222, 223, 17 Sup. Ct. Rep. 
604. 

186 Fargo v. Hart, 193 U. S. 490 (1904); Coulter ». Weir, 127 Fed. 897 (1904). 

187 Louisville & Nashville R. R. ». Greene, 244 U. S. 522 (1917). 
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is that only which is equally applicable to all. Fixed tangible 
property, being referable only to the state in which it is situated, 
should be deducted from the whole value of the business before 
dividing the excess; though tangible property which is used through- 
out the business may be divided with the excess. In the same way 
if good-will is greater in one state than in another, it should be 
subtracted and separately taxed. The balance, the corporate 
excess, may properly be divided among the states in proportion 
to the amount of business done or capital invested in each. 


VI. TAXATION OF PROPERTY HELD BY FIDUCIARY 


Where the legal title, or any other legal interest in property, is 
in the hands of a fiduciary, two special problems arise: first, may 
the property be taxed as if it were the ordinary property of the 
fiduciary; second, may a tax be levied upon the beneficiary. The 
different classes of fiduciaries require somewhat different treat- 
ment, and will be considered separately. 

In the case of real estate, as has been seen, each interest may be 
taxed separately or all together in the name of the paramount 
owner. This is true as well of legal and beneficiary interests as of 
distinct legal interests; the place of taxation always being the 
situs of the land. Thus, the situs of land held by a trustee to 
secure an issue of bonds might tax the land in the name of the 
trustee.!°* The beneficiary, on the other hand, might be taxed on 
his equitable interest; thus a nonresident member of a real estate 
trust which held land in Massachusetts might be taxed in Mas- 
sachusetts upon his equitable interest in the land.! 

The trustee of personal property being the complete legal owner 
of it, it would naturally be expected that the property should be 
taxed exactly as if it were his own. It has accordingly been held 
that a trustee of personal property is taxable on it at his domicile,!™ 
although the property may be situated outside the state,’ or 
although the beneficiaries be nonresident.'® Thus stock in a 





189 Frankfort v. Fidelity T. & S. V. Co., 111 Ky. 667, 64 S. W. 470 (1901) (semble). 
Kentucky had no statute allowing the taxation of a mortgage interest. 

160 Kinney v. Treasurer, 207 Mass. 368, 93 N. E. 586 (1911). 

161 Higgins ». Commonwealth, 126 Ky. 211, 103 S. W. 306 (1907); Walla Walla ». 
Moore, 16 Wash. 339, 47 Pac. 753 (1897). 

1 Guthrie v. Pittsburgh C. & S. L. Ry., 158 Pa. 433, 27 Atl. 1052 (1893). 

18 Price v. Hunter, 34 Fed. 355 (1888); Davis ». Macy, 124 Mass. 193 (1878); 
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New York corporation, standing in the name of a New York 
broker who holds the certificate for a nonresident owner, is tax- 
able in New York.!* In New York and a few other states, how- 
ever, where both the property and the beneficiaries are outside 
the state, a resident trustee will not be taxed; though the power 
of the legislature by a change in the law to tax him is not doubted.’® 

The power of the state of his residence to tax the beneficiary of 
a trust cannot be doubted, though in some states it has been 
held that without the aid of a statute it will not be done.’® In 
Kentucky it has been held that property held in trust cannot be 
taxed where the trustee resides, but only at the domicile of the 
beneficial owner.!® 

There seems to be no ground for distinguishing a iemanbney 
trust from any other; and it has been held in a well-reasoned de- 
cision in Maine that nonresident trustees for nonresident bene- 
ficiaries, appointed in a will of a resident decedent, after they had 
removed the property outside the state, were not taxable, not- 
withstanding the origin of the trust.’® In a Pennsylvania case,!”° 
however, a trustee under the will of a deceased resident of New 
York changed his domicile to Pennsylvania, taking the trust prop- 
erty with him. He changed an investment after his removal. The 
court held that he was taxable upon the investment made in 
Pennsylvania, but not upon the trust property which had come 
into his hands in New York; the remarkable ground for the dis- 
tinction being, that as to the latter property he was not a trus- 
tee under the Pennsylvania law. He assuredly was owner of the 
property, though he held it, to be sure, in trust; and it would 
seem that the origin of his title was immaterial. 





Detroit ». Lewis, 109 Mich. 155, 66 N. W. 958 (1896); Carlisle ». Marshall, 36 Pa. 397 
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164 Matter of Newcomb, 71 App. Div. 606, 76 N. Y. Supp. 222 (1902) (affirmed 
172 N. Y. 608, 64 N. E. 1123) (1902). 

165 People v. Tax Commissioners, 21 Abb. N. C. (N. Y.) 168 (1888); Goodsite ». 
Lane, 139 Fed. 593 (1905). 

166 Keeney v. New York, 222 U. S. 525 (1912); Augusta v. Kimball, 91 Me. 60s, 
40 Atl. 666 (1898) (semble); Hunt v. Perry, 165 Mass. 287, 43 N. E. 103 (1896); Selden 
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Ownership of tangible property by a trustee does not, of course, 
prevent its taxation at its situs.!” 

The case of the executor or administrator is more complicated 
than that of the trustee, in that he holds his title as an officer of the 
court. It is therefore necessary to decide between two places of 
taxation: his domicile, and the jurisdiction of the appointing court. 
The domicile of a beneficiary is of course immaterial.!” 

For the reason indicated, the courts usually hold the situs of the 
estate to be in the court which appointed the executor or ad- 
ministrator who holds it; in case of principal administration, the 
domicile of the deceased,!” and in case of ancillary administration 
the state of appointment, even though the domicile of the ex- 
ecutor or administrator is elsewhere.!” . 

Under the Massachusetts statutes it appears to be held, con- 
trary to the general rule, that the state of administration can tax 
the property only if the executor or administrator is domiciled 
there; if he is domiciled elsewhere, and the property is not actually 
situated within the state, it cannot be taxed.’”* It is not necessary, 
however, to invoke any peculiar doctrine of this nature to support 
the case of Putnam v. Middleborough" In that case a Massa- 
chusetts decedent had left personal property both in Massachusetts 
and in California, and named as executor a resident of California, 
who was appointed both in Massachusetts and in California. He 
was held not taxable in Massachusetts on the California property, 
This conclusion must have been reached in any state, since the 
California property was held by the executor not by reason of any 
action of the Massachusetts court, but because of his ancillary 
appointment in California. 





171 Swarts v. Hammer, 194 U. S. 441 (1904). 
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Suppose an administrator carries the property away from the 
state of his appointment into another state, may the property be 
taxed there? It has been held not; !* and this decision seems cor- 
rect, even in the case of tangible property. The administrator is 
answerable to his court for the disposition of the property, and for 
this reason it is submitted that the property would acquire no more 
than a temporary place in the state into which it is taken. 

The case of the guardian is usually regarded as the same as that 
of the executor or administrator; property held by him is taxable 
in the state of his appointment, although he lives in another state 
and so does the ward.!’® In accordance with this principle it has 
been held that property of a resident ward in the hands of a foreign- 
appointed guardian is not taxable.’® In Kentucky, however, it 
has been held that such property is taxable at the domicile of the 
ward, the beneficial owner.}*! 

For the reasons already given in the case of the executor or ad- 
ministrator, property in the hands of a receiver is taxable in the 
court where the receiver holds it; the fact that it is in the control 
of the court protecting it from taxation no more in the one case 
than in the other, even though the court be a federal court, and 
the tax assessed by the state.!* Thus where property formerly 
held by an ancillary receiver is transmitted to the principal re- 
ceiver it is taxable in the state which appointed him, though there 
are many foreign distributees.’“ 

Where there are joint owners of property, each is taxable for 
his interest; and the same thing is true of joint trustees.“ If, 
however, there are joint trustees, some of them nonresidents, 
and the nonresidents have possession of the trust res outside the 
state, the resident trustee is not taxable on any part of the estate, 





178. Weaver v. State, 110 Ia. 328, 81 N. W. 603 (1900). 
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at least in New York, where a domiciled owner is not taxable on 
absent property.'® 

An estate held ‘by joint executors is taxable at the domicile of 
the deceased, though some of them are nonresidents.'* 


VII. Excise Tax 


Not only persons and property may be taxed, but also the 
privilege of acting within the state, or of taking any benefit from 
the law of the state. In short, whatever the state may refuse or 
forbid, it may grant or allow only upon the payment of a fee to the 
state in return for the privilege: a license fee, or excise tax.!*” 

In People v. Reardon '** the state had laid a transfer tax upon 
the transfer within the state of shares in a foreign corporation be- 
longing to a nonresident. The power of the state to tax was 
questioned, on the ground that neither the person nor the prop- 
erty was taxable by the state; the court, however, held the tax 
valid as a privilege tax. Judge Vann said: 


“The tax, however, is not on property, but on the sale of property, 
or on a particular kind of contract when made within this state. The 
certificate, itself, is not liable for the tax, but the person selling it is. 
The tax is not a lien on certificates, nor on shares, which may be owned 
to any. extent throughout the state, free from any claim under the 
statute in question. It is the sale alone that gives rise to the tax, which 
is imposed through the command of the law to the seller to pay the tax 
when the contract to sell is made, and it is enforced not by levy and 
sale, but by civil and penal remedies against the person of the seller. 
While this tax, the same as all other taxes, must ultimately come out of 
the property of the seller, it cannot be enforced against the certificate 
sold as distinguished from his other property. . . . 

“Jurisdiction over the persons who make the contract does not de- 
pend on their residence, but on their presence within the state when the 
contract is made. . . . Both they and their contract are subject to its 
laws, and they are not only entitled to the protection thereof, but are 





185 People v. Coleman, r19 N. Y. 137, 23 N. E. 488 (1890); People v. Barker, 135 
N. Y. 656, 32 N. E. 252 (1892); People v. Tax Commissioners, 17 N. Y. Supp. 923 
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under the same obligation to obey as if they were citizens. Such a con- 
tract is valid or invalid as our laws declare. When the law commands 
that if they, or any other persons, whether residents or not, make a 
certain contract here they must pay a certain tax for the privilege, the 
command is personal, addressed to them as persons then within the 
state.” 


Jurisdiction to exact a license fee, therefore, depends upon the 
place where the licensed act is done. Thus a license fee may be 
exacted from a foreigner for making a sale within the state; }* 
for operating a railroad within the state; '” or for using sleeping- 
cars within the state. So an excise tax may be laid upon the 
payment of a dividend to a nonresident shareholder,’ or upon 
the receipt of insurance premiums from residents of the state;!™ 
and such a tax may be laid upon the performance within the state 
of a contract of sale made in another state.!™ 

Though the international jurisdiction of a state to levy an excise 
tax is complete, its exercise may often be limited by the Constitu- 
tion of the United States. A consideration of such limitations 
is, however, beyond the scope of the present article. 


VIII. INHERITANCE Tax 


One of the most important privileges granted by the law is that 
of succeeding to the property of a deceased person. Since at the 
moment before death the successor has no interest whatever in 
the property, and the moment after death an interest has vested 
in him, there must have been the creation or shifting of a legal 
interest, not the continuance of a preéxisting one; and this re- 
quires an act of the law. For furnishing this law of succession, 
the sovereign may levy an excise tax, or, as it is often called, a 
death duty.!% 
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In England,’® these taxes are of two sorts. There is a duty 
laid upon the succession, called in one act a legacy duty, in the 
later act a succession duty. There is also a duty laid upon the 
administration of the estate, called formerly a probate duty, and 
in the later act an estate duty. 

In America, in general, there is no duty laid upon administra- 
tion of estates; but the succession is very generally taxed, usually 
under the name of an inheritance tax, but sometimes, as in New 
York, under the name of a transfer tax. 

The inheritance of land passes and can only pass in accordance 
with the law of the situs; and the sovereign of the situs alone per- 
forms a service for which an excise tax may be exacted. It is there- 
fore universally held that no inheritance tax can be laid upon the 
transfer of land outside the territorial limits of the taxing_state.!® 
On all immovable property within the state the inheritance tax 
may be laid,’® including equitable interests in such property.?” 
In the case of mortgaged land, a tax may be laid upon the transfer 
of interest of either mortgagor or mortgagee, assessed at the value 
of the interest only.” 

For the purpose of this discussion “land”? means immovables, 
irrespective of the view taken of them by the land law of the situs; 
and includes a chattel real. Thus where an estate for joint lives 
in English land passed to the executor, upon the death of the 
foreign owner, legacy duty was held to be due upon it in England.”” 

Where a will directs that land be sold and the proceeds held as 
a trust fund, equity for some purposes regards the land as con- 
verted into personalty. Where a will contains such a direction 
as to foreign land, may the inheritance be taxed at the domicile, 


17 For an admirable monograph on the English law on this topic, see Dicey, 
Conrtict or Laws, 2 ed., 746-71. 
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on the ground that as personalty it passes by the law of the domicile? 
In most jurisdictions it is held that no tax may be laid on the land; 
the reason usually given being that the doctrine of equitable con- 
version prevails only in equity, while the levying of a tax is a legal, 
not an equitable, process.”% This reason is perhaps sufficient; but 
it would be enough to say that the doctrine of equitable conver- 
sion, though it treats the land as personalty, does not and cannot 
make it any the less immovable, and does not and cannot in any 
way affect its transfer by the law of the situs. 

In Pennsylvania, however, a different view has been taken. 
The equitable conversion of foreign land of a Pennsylvania de- 
cedent by a direction that the executor sell and pay over the pro- 
ceeds makes the inheritance taxable in Pennsylvania.™ While a 
mere power given to the executor to sell the foreign land does not 
equitably convert it, so as to make it liable to tax at the domicile,?” 
if the executor is directed to sell the land and out of the proceeds to 
pay debts or legacies, it is held that an inheritance tax may be 
exacted at the domicile of the decedent * unless it becomes un- 
necessary to exercise the power because the personal property is 
sufficient.” Conversely where such directions as to Pennsylvania 
land are given in a foreign will no inheritance tax can be collected 
in Pennsylvania.” No satisfactory reason for this exceptional 
doctrine has been offered. 

Even in Pennsylvania this doctrine is confined to cases where 
the sale was directed for the payment of debts or legacies, or at 
least for some use within the state. When the will directed the ex- 
ecutor to sell foreign land and invest the proceeds in another state, 
to be held as a trust fund, the court held that the transfer could 
not be taxed in Pennsylvania. _ 
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In the case of inheritance from a partner, the transferred interest 
in land held by the firm is regarded as personalty; the inheritance 
is therefore taxable at the domicile of the deceased partner, although 
the land is in another jurisdiction.”° This is not, properly speak- 
ing, a case of equitable conversion. The legal ownership of the 
land is really held on a dry trust for the unincorporated associa- 
tion; and the real interest of the partner is to an unascertained 
balance, which is in truth a personal interest. 

It is within the power of a sovereign to tax the succession to 
chattels within his territory,.and this is done by most of the in- 
heritance tax laws in this country; the succession to chattels within 
the state is taxable although the deceased died domiciled else- 
where.”" And this is true also of the English succession duty.” 
In order for the succession to pass by the law of the situs the prop- 
erty must be within the jurisdiction at the moment of the owner’s 
death; property of a decedent domiciled abroad which is brought 
into the state and there, for whatever reason, given to the executor 
after the death cannot be taxed.” 

The principles already examined as to the situs of things apply 
to the inheritance tax; thus bonds, notes, and deposits of money 
within the state, belonging to a foreign decedent, are taxable.” 
Stock in corporations chartered in the state,™* and of national 
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v. Forbes, 2 Cl. & F. 48 (1834); Hay »v. Fairlie, 1 Russ. 117 (1826); Arnold ». Arnold, 
2 Myl. & Cr. 256 (1836). 

214 Hoyt v. Keegan, 167 N. W. 521 (Ia.) (1918); Im re Rogers, 149 Mich. 305, 112 
N. W. 931 (1907); Matter of Houdayer, 150 N. Y. 37, 44 N. E. 718 (1896); Matter of 
Burden, 47 N. Y. Misc. 329, 95 N. Y. Supp. 972 (1905). 

"5 People v. Griffith, 245 Ill. 532, 92 N. E. 313 (1910); Greves ». Shaw, 173 Mass. 
205, 53 N. E. 372 (1899); Gardiner ». Carter, 74 N. H. 507, 69 Atl. 939 (1908); Dixon 
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banks located in the state,”* are taxable, though the decedent was 
nonresident; and a tax on a share of a deceased nonresident 
partner may be levied where the business was carried on, that 
being its business situs.” On the other hand, where a seat in the 
stock exchange is regarded as intangible property having a busi- 
ness situs, a seat in the New York exchange belonging to a non- 
resident who at the time of his death had ceased to carry on 
business in New York was held not taxable.”* Stock in a foreign 
corporation, however, belonging to a nonresident decedent is not 
taxable, though the certificate was in the state at the owner’s 
death.?!® 

For this purpose a chose in action is regarded as situated with 
the creditor; and a debt due from a resident debtor to a non- 
resident decedent is therefore not subject to the inheritance tax.”° 

While the power to levy the tax at the situs of the property is 
clear, the legislature does not necessarily impose a tax which 
would lie upon all property within the jurisdiction. The English 
legacy duty (differing in this respect from the later succession 
duty) was held not to be payable out of property within the juris- 
diction belonging to a nonresident decedent,” and the same in- 
terpretation has been placed upon the federal inheritance tax.” 

While, as has been said, the sovereign of the situs has entire 





v. Russell, 78 N. J. L. 296, 73 Atl. 51 (1909); Matter of Bronson, 150 N. Y. 1, 44 N. E. 
707 (1896); Matter of Fitch, 39 App. Div. 609, 57 N. Y. Supp. 786 (1899); Matter 
of Leavitt, 4 N. Y. Supp. 179 (1889); Small’s Estate, 151 Pa. 1, 25 Atl. 23 (1892). 

216 Greves v. Shaw, 173 Mass. 205, 53 N. E. 372 (1899); Matter of Cushing, 40 
N. Y. Misc. 505, 82 N. Y. Supp. 795 (1903). 

217 Stamp Duties Commissioner v. Salting, [1907] A. C. 449. 

18 Jn re Ogden’s Estate (Misc.), 170 N. Y. Supp. 630 (1918). 

219 Matter of James, 144 N. Y. 6, 38 N. E. 961 (1894); and see People v. Griffith, 
245 Ill. 532, 92 N. E. 313 (1910). 

20 Allen v. Philadelphia Sav. Fund Soc., 1 Fed. Cas. 234, 14 Phila. 408, 7 W. N. C. 
231 (1879); Kintzing v. Hutchinson, Fed. Cas. No. 7,834, 7 W. N. C. 226 (1877); 
Gilbertson v. Oliver, 129 Ia. 568, 105 N. W. 1002 (1906); Matter of Gordon, 186 N. Y. 
471, 79 N. E. 722 (1906); Matter of Horn, 39 N. Y. Misc. 133, 78 N. Y. Supp. 979 
(1902); Orcutt’s Appeal, 97 Pa. 179 (1881); Del Busto’s Estate, 6 Pa. Co. Ct. 289 
(1888). See, however, Alexander’s Estate, 3 Clark (Pa.), 87, 4 Pa. L. J..448 (1845). 
Contra, In re Commercial Bank, L. R. 5 Ch. 314 (1870); Attorney-General ». Newman, 
1 Ont. L. R. 511 (1901). 

21 Thomson v. Advocate-General, 12 Cl. & F. 1 (1842); Wallace v. Attorney-General, 
L. R. 1 Ch. 1 (1865); Im re Bruce, 2 Cr. & J. 436 (1832). 

#22 Kidman »v. Martinez, 184 U. S. 578 (1902); Ruckgaber v. Moore, 104 Fed. 947 
(1900). 
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control over personal property as well as land there, and extends 
the privilege of succession to it, nevertheless, as will be seen, almost 
every common-law state does in fact regulate the succession of 
personal property situated within it by the rules of succession 
which prevail at the domicile of the decedent. The sovereign of 
the domicile, therefore, as well as the sovereign of situs extends to 
the successor the privilege of taking the property, since in order 
to take he must secure a provision to that effect in the laws of 
the domicile. As was said by Mr. Justice Holmes in Bullen v. 
Wisconsin : 


“The power to tax is not limited in the same way as the power to affect 
the transfer of property. If this fund had passed by intestate succession 
it would be recognized that by the traditions of our law the property is 
regarded as a umiversitas the succession to which is incident to the suc- 
cession to the persona of the deceased. As the States where the property 
is situated, if governed by the common law, generally recognize the 
law of the domicile as determining the succession, it may be said that, in 
a practical sense at least, the law of the domicile is needed to establish 
the inheritance. Therefore the inheritance may be taxed at the place 
of domicile.” 


It follows that the succession to all personal property, wherever 
situated, may be taxed at the domicile of the decedent; and 
this is usually done.”° This includes the taxation there of all 
debts due to the deceased, even those secured by mortgage of 
foreign land.””6 

In a few states it is held that the act does not extend to the 
taxation of foreign chattels; the operation of the act being re- 





3 240 U. S. 625, 631 (1916). 

24 Keeney v. New York, 222 U. S. 525 (1912). 

25 Carpenter v. Pennsylvania, 17 How. (U. S.) 456 (1854); Eidman ». Martinez, 
184 U. S. 578 (1902); Gallup’s Appeal, 76 Conn. 617, 57 Atl. 699 (1904); Hopkins’ 
Appeal, 77 Conn. 644, 60 Atl. 657 (1905); Frothingham »v. Shaw, 175 Mass. 59, 55 
N. E. 623 (1899); Mann »v. Carter, 74 N. H. 345, 68 Atl. 130 (1907); Hartman’s Case, 
70 N. J. Eq. 664, 62 Atl. 560 (1905); Matter of Swift, 137 N. Y. 77, 32 N. E. 1096 
(1893); Matter of Merriam, 141 N. Y. 479, 36 N. E. sos (1894); Matter of Dingman, 
66 App. Div. 228, 72 N. Y. Supp. 694 (1901); Im re Short’s Estate, 16 Pa. 63 (1851); 
Stanton’s Estate, 3 Pa. Dist. 371 (1894); Estate of Bullen, 143 Wis. 512, 128 N. W. 
109 (1910); Im re Ewin, 1 Cr. & J. 151 (1830); Im re Coales, 7 M. & W. 390 (1841); 
Attorney-General v. Napier, 6 Ex. 217 (1851). 

26 Matter of Corning, 3 N. Y. Misc. 160, 23 N. Y. Supp. 285 (1893); Stanton’s 
Estate, 3 Pa. Dist. 371 (1894); Im re Howard, 80 Vt. 480, 68 Atl. 513 (1907). 
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stricted to the chattels of the deceased resident situated within 
the state, together with Lis intangible property.”” 

Whatever view may be taken of a transfer by inheritance, other 
kinds of taxable transfers cannot be taxed outside the state of 
situs.. Thus, a transfer by a gift causa mortis, which is commonly 
covered by an inheritance tax law, is governed, as will be seen, by 
the law of the situs; and there is no possible ground for taxing 
the transfer at the domicile of the decedent. The same thing would 
be true in the case of an appointment by will under a power 
which derives no force from the inheritance law of the person 
exercising the power. Thus in Matter of Fearing,”* where a power 
of appointment over property outside New York was exercised by 
a New York will, the appointment was held not to be taxable in 
New York. In that case the power was created in a New York 
will, and the transfer under that will might therefore have been 
taxable in New York but for the fact that the creation of the 
power antedated the first inheritance tax law.. 

It would seem that a tax could not be imposed at the domicile 
upon chattels situated in a state which does not accept the com- 
mon-law doctrine, but disposes of all chattels situated in the state, 
upon the death of the owner, according to its own inheritance laws. 
As to such chattels the law of the domicile grants no privilege to 
the successor, and it must therefore be beyond the mee of the 
domicile to exact a tax from him. 

This principle was applied in a slightly different case. In Matter 
of Cummings ”* a decedent left personal property in New York 
and in California. The California court of probate found the de- 
ceased domiciled in that state, and distributed the-assets found 
there according to the California law. The New York court found 
that the deceased died domiciled in New York; but in assessing the 
New York inheritance tax it was held that the California assets 
could not be included. The reason is obvious; that in obtaining 
those assets the distributees had derived no help from the law of 
New York. 

Since an inheritance tax may be laid upon all tangible and much 





27 Weaver v. State, 110 Ia. 328, 81 N. W. 603 (1900); State v. Brevard, Phil. Eq. 
(62 N. C.) 141 (1867); Re Joyslin, 76 Vt. 88, 56 Atl. 281 (1903). 

228 200 N. Y. 340, 90 N. E. 956 (1911). 

29 63 N. Y. Misc. 621, 118 N. Y. Supp. 684 (1909). 
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intangible property in two states, the result is a double burden of 
taxation; to which is now added an additional federal tax. This 
triple burden is, however, quite within the law.¥° The burden is 
often ameliorated by allowing a deduction of debts and of other 
taxes, and by a marshalling of assets so as to diminish one of the 
taxes; but such provisions are beyond the scope of this article.™* 

A state which is neither the domicile of the decedent nor the 
situs of any of his property extends no privilege to the successor, 
and cannot tax the succession.™ 

It has already been seen that an estate under administration is 
situated in the court by which it is being administered. If a bene- 
ficiary of such an estate should die pending its administration, an 
inheritance tax upon his succession is leviable in the state where 
the estate is being administered; “* and on the other hand such a 
tax is not assessable at the domicile of the decedent beneficiary,™ 
except in a state which lays the tax upon the foreign property of 
a domiciled decedent.™* Nor will the presence of bona notabilia 
within a state suffice to support a tax on the succession to a legatee; 
for the interest of the beneficiary of the estate is not an interest 
in specific chattels, but in the distribution of the balance after the 
payment of debts and charges.** 

Where a trust estate has its situs within a certain jurisdiction, 
and a beneficial interest in the estate is transferred at the death of 
an owner of it, an inheritance tax is payable at the place of ad- 
ministration of the trust.%” To use the language of Jessel, M. R., 





#0 Frothingham v. Shaw, 175 Mass. 59, 55 N. E. 623 (18909). 

%1 For examples of such proceedings, see Tilford ». Dickinson, 79 N. J. L. 302, 
75 Atl. 574 (1910); Matter of Ramsdill, 190 N. Y. 492, 83 N. E. 584 (1908); Matter 
of McEwan, 51 N. Y. Misc. 455, ror N. Y. Supp. 733 (1906); Matter of Grosvenor, 
124 App. Div. 331, 108 N. Y. Supp. 926 (1908). 

%2 Matter of Bentley, 31 N. Y. Misc. 656, 66 N. Y. Supp. 95 (1900); Matter of 
Bishop, 82 App. Div. 112, 81 N. Y. Supp. 474 (1903); Matter of Hillman, 116 App. 
Div. 186, tor N. Y. Supp. 640 (1906); State v. Brim, 4 Jones Eq. (57 N. C.) 300 
(1858); Hood’s Estate, 21 Pa. 106 (1853). 

% Matter of Clinch, 180 N. Y. 300, 73 N. E. 35 (1905); Weaver’s Estate, 4 Pa. Dist. 
260 (1895). , 

%4 Matter of Thomas, 3 N. Y. Misc. 388, 24 N. Y. Supp. 713 (1893). 

%5 Milliken’s Estate, 206 Pa. 149, 55 Atl. 853 (1903). 

%6 Matter of Lord, 111 App. Div. 152, 97 N. Y. Supp. 553 (1906), affirmed 186 
N. Y. 549, 79 N. E. 1110 (1906); Lyall ». Lyall, L. R. 15 Eq. 1 (1872). 

%7 Matter of Lord, 111 App. Div. 152, 97 N. Y. Supp. 553 (1906), affirmed 186 N. Y. 
549, 79 N. E. 1110 (1906); Commonwealth ». Kuhn, 18 Phila. 403, 2 Pa. Co. Ct. 
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in In re Cigala,** this is because “‘you cannot get it . . . except by 
an action in England. That is the true test; in order to recover 
the property you must come to England.” The proper place to 
claim an interest in trust property is at the seat of the trust. Just 
what is meant by the seat of the trust cannot here be considered. 
It is not necessarily the domicile of the trustee.” 

That the interest in the trust fund was transferred as the result 
of the exercise of a power of appointment does not alter the case; 
the transfer is taxable at the seat of the trust.”° 

In a state which levies an inheritance at the domicile of the de- 
cedent upon all personal property, the interest of a domiciled de- 
cedent in a foreign trust fund is of course taxable. 

The British probate duty was levied upon all property which 
should come to an English court to be administered. The right of 
administration depends upon the situation of the property within 
the jurisdiction at the moment of the decedent’s death; no probate 
duty could be levied upon property brought into the jurisdiction 
after the death, even though it was brought in to be administered 
there.“* Probate duty was, however, due on everything within 
the jurisdiction at the death of the decedent which should be ad- 
ministered there. This covers not only ordinary chattels, but 
bonds of foreign governments ™* and certificates of stock in foreign 
corporations,“* since they are marketable securities within the 
kingdom, transferable there; shares in English companies;*° and 
an undivided share in the residue of an English estate not yet 
administered, though that estate consisted largely of foreign 
property.* Furthermore, since administration may be granted 





248 (1886); Attorney-General v. Campbell, L. R. 5 H. L. 524 (1872); Im re Cigala, 
7 Ch. D. 351 (1878); In re Badart’s Trusts, L. R. 10 Eq. 288 (1870); Lyall v. Lyall, 
L. R. 15 Eq. 1 (1872); Re Smith’s Trusts, 10 L. T. R. 598 (1864). 

%8 7 Ch. D. 351 (1878). 

%9 Douglas County v. Kountze, 84 Neb. 506, 121 N. W. 593 (1909). 

*0 Matter of Lord, 111 App. Div. 152, 97 N. Y. Supp. 553 (1906), affirmed 186 
N. Y. 549, 79 N. E. rr10 (1906); Re Wallop’s Trusts, 1 De G., J. & S. 656 (1864); 
In re Lovelace, 4 De G. & J. 340 (1859). 

*%4l Lines’s Estate, 155 Pa. 378, 26 Atl. 728 (1893). 

2 Attorney-General v. Hope, 2 Cl. & F. 84 (1834); Attorney-General v. Dimond, 
1 Cr. & J. 356 (1831). 

*8 Attorney-General ». Bouwens, 4 M. & W. 171 (1838). 

#4 Stern v. Queen, [1896] 1 Q. B. 211. 

*5 New York Breweries Co. v. Attorney-General, [1899] A. C. 62. 

46 Sudeley v. Attorney-General, [1897] A. C. 11. 
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at the domicile of a debtor to the deceased, probate duty is due if 
a debtor to the deceased is domiciled ‘within the kingdom.”*” 

The British Estate Duty, created by a later act, covers all cases 
where a probate duty may be exacted, and other cases where a 
succession duty may be levied. . In its former quality its jurisdic- 
tion is identical with that of the probate duty. 

Joseph H. Beale. 


Harvarp Law ScHoot, 
CAMBRIDGE, Mass. 





*7 Commissioners of Stamps v. Hope, [1891] A. C. 476. 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES.' VII 


II. REGULATIONS OF INTERSTATE COMMERCE (concluded) 


2. Taxes not Discriminating Against Interstate Commerce (concluded) 


_€. Taxes on Acts, OccuPATIONS OR INCOME (concluded) 


II. Taxes on Net Income ‘‘As Such” 


T has already been disclosed that at the October, 1917, Term 
the Supreme Court in United States Glue Co. v. Oak Creek? 
sanctioned the inclusion of income from interstate commerce in a 
general state income tax measured by net income from all sources. 
The difference ‘‘between a tax measured by gross receipts and one 
measured by net income” was said to afford “a convenient and 
workable basis of distinction between a direct and immediate bur- 
den upon the business affected and a charge that is only indirect 
and incidental.” ® 
The United States Glue Company was a domestic corporation; 
and in propounding and answering the question to be decided, Mr. 
Justice Pitney included that fact. After summarizing the provi- 
sions of the statute and their application to the plaintiff, he said: 


“Stated concisely, the question is whether a State, in levying a gen- 
eral income tax upon the gains and profits of a domestic corporation, 
may include in the computation the net income derived from trans-’ 
actions in interstate commerce without contravening the commerce 
clause of the Constitution of the United States.” 4 


And the answer is stated as follows: 


“And so we hold that the Wisconsin income tax law, as applied to 
the plaintiff in the case before us, cannot be deemed to be so direct a 





1 For preceding instalments of this discussion see 31 Harv. L. REv. 321-72 (Jan- 
uary, 1918); Ibid., 572-618 (February, 1918); Ibid., 721-78 (March, 1918); Ibid., 
932-53 (May, 1918); 32 Harv. L. Rev. 234-65 (January, 1919); and Ibid., 374-416 
(February, 1919). 

2 247 U. S. 321, 38 Sup. Ct. Rep. 499 (1918). 

8 247 U.S. 321, 328, 38 Sup. Ct. Rep. 499 (1918). 

* Ibid., 326. 
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burden upon plaintifi’s interstate business as to amount to an uncon- 
stitutional interference with or regulation of commerce among the 
States. It was measured not by the gross receipts, but by the net pro- 
ceeds from this part of plaintiff’s business, along with a like imposition 
upon its income derived from other sources, and in the same way that 
other corporations doing business within the State are taxed upon that 
proportion of their income derived from business transacted and prop- 
erty located within the State, whatever the nature of their business.” § 


These portions of the opinion, taken alone, would confine the 
decision to the point that a domestic corporation, engaged in both 
local and interstate commerce, cannot exclude interstate income 
from a tax on net income from all kinds of business which is im- 
posed equally on other corporations doing business in the state. 
This was as far as the court had to go to dispose of the contro- 
_versy before it. It was not called upon to say whether the result 
would have been the same in the case of an individual, a partner- 
ship or a foreign corporation or of a business that was exclusively 
interstate. It might, however, have narrowed its decision still 
further, as we shall see later.® 

While the decision involved a domestic corporation and the 
court confined the case to such a corporation, there is no intima- 
tion in the opinion that an individual or partnership or foreign cor- 
poration would have occupied a more favorable position. Indeed, 
there are hints to the contrary. It is thought important to men- 
tion that the plaintiff was taxed “in the same way that other cor- 
porations doing business within the State are taxed, . . . whatever 
the nature of their business.” The incidence of a similar burden 
on other corporations is one of the reasons why this corporation 
cannot complain. The reasonable inference is that the court, in 
seeming in part of the opinion to confine the decision to the kind 





5 247 U. S. 321, 328, 38 Sup. Ct. Rep. 329 (1918). 

6 Infra, page 643-45. 

7 247 U. S. 321, 329, 38 Sup. Ct. Rep. 499 (1918). This statement as to other 
corporations is not literally true, for, as we have seen from Northwestern Life In- 
surance Co. v. Wisconsin, 247 U. S. 132, 38 Sup. Ct. Rep. 444 (1918), 32 Harv. L. 
Rev. 408 ff., a gross receipts tax was levied on insurance companies in lieu of all 
other taxes except those on real estate. Public utilities are also excluded from the 
provisions of the income tax law and subjected to ad valorem assessment (note 34, 
infra). These exceptions, however, do not appear important, since the other methods 
of assessment are regarded as imposing burdens substantially equivalent to those 
which would result from subjection to the income tax. 
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of corporation that was before it, does not mean to suggest any 
such distinction between foreign and domestic corporations as ap- 
pears to be made in dealing with excises measured by total capital 
stock. And that the opinion is not confined to corporations is 
apparent from another paragraph in which reference is made to 
“persons.” After distinguishing a tax on gross receipts from one 
on net income, Mr. Justice Pitney says of the latter: 


“Such a tax, when imposed upon net incomes from whatever source 
arising, is but a method of distributing the cost of government, like a 
tax upon property, or upon franchises treated as property; and if there 
be no discrimination against interstate commerce, either in the admeas- 
urement of the tax or in the means adopted for enforcing it, it con- 
stitutes one of the ordinary and general burdens of government, from 
which persons and corporations otherwise subject to the jurisdiction of 
the States are not exempted by the Federal Constitution because they 
happen to be engaged in commerce among the States.” ® 


The qualifying phrase “otherwise subject to the jurisdiction of 
the state” opens the door to the inquiry whether a foreign cor- 
poration engaged exclusively in interstate commerce could be taxed 
on its net income earned within the state. Such corporations are 
“subject to the jurisdiction of the state” from the standpoint of 
service of judicial process,!° and taxation of property." But they 





8 Compare Looney v. Crane Co., 245 U. S. 178, 38 Sup. Ct. Rep. 85 (1917), 31 
Harv. L. REv. 600-18, with Kansas City, M. & B. R. R. Co. ». Stiles, 242 U. S. 111, 
37 Sup. Ct. Rep. 58 (1916), 31 Harv. L. REv. 599-600. See also 33 PoxrticaL SCIENCE 
QUARTERLY, 557, note 1. 

® 247 U.S. 321, 329, 38 Sup. Ct. Rep. 499 (1918). 

10 International Harvester Co. v. Kentucky, 234 U. S. 579, 34 Sup. Ct. Rep. 944 
(1914). 

1 This does not appear to have been established by explicit decision, but the many 
cases holding that foreign corporations engaged partly in interstate commerce are 
not entitled to exemption from property taxation convey no hint that the result 
would be different if the business in which the property was employed was exclusively 
interstate. In St. Louis v. Wiggins Ferry Co., 11 Wall. (78 U. S.) 423 (1871), the only 
reason given for holding that the property of a foreign corporation engaged exclu- 
sively in interstate commerce was not taxable in St. Louis was that the property had 
no taxable situs there. In Henderson Bridge Co. v. Kentucky, 166 U. S. 150, 17 Sup. 
Ct. Rep. 532 (1897), in which Kentucky was allowed to tax the Kentucky part of an 
interstate bridge owned by a Kentucky corporation, it appeared from the statement 
of facts that Illinois had assessed that part of the bridge which lay within its borders. 
In Gloucester Ferry Co. ». Pennsylvania, 114 U. S. 196, 206, 5 Sup. Ct. Rep. 826 
(1885), Mr. Justice Field declared: “It is true that the property of corporations en- 
gaged in foreign or interstate commerce, as well as the property of corporations 
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are not subject to the jurisdiction so as to be liable to a privilege 
tax on the conduct of their business,” or to certain police require- 
ments set forth as a condition on bringing suit in the state courts.” 
Are they so subject to the jurisdiction as to be liable to a tax on 
their net income? Mr. Justice Pitney plainly intimates that they 
are. A tax on net income, he says, is “like a tax upon property, or 
upon franchises treated as property.”’ It is “but a method of dis- 
tributing the cost of government ”’; it ‘“‘constitutes one of the or- 
dinary and general burdens of government.” If the property of 
those engaged exclusively in interstate commerce is not exempt 
from state taxation, there is no reason to accord them immunity 
from a tax on their net income, which is “but a method of dis- 
tributing the cost of government, like a tax upon property.”’ The 
important thing in the mind of the court seems to be the gener- 
ality of the burden, with the consequent impossibility of discrim- 
ination against interstate commerce. 

The result of this venture at mind-reading coincides with the 
analysis previously given of state taxes on property assessed by 
capitalizing the income earned from its use. To repeat Mr. Car- 
ter’s concession in his brief for the companies in the Ohio Express 
cases: 


“Tnasmuch as the existence of the States is necessary to the existence 
of interstate commerce, that ordinary system of taxation which is 





engaged in other business, is subject to State taxation, provided always it be within 
the jurisdiction of the State.” As the case before the court involved a foreign cor- 
poration engaged exclusively in interstate commerce, it is fair to presume that the 
dictum above quoted was uttered with such a corporation in mind. In Old Dominion 
Steamship Co. »v. Virginia, 198 U. S. 299, 25 Sup. Ct. Rep. 686 (1905), the inference 
from the statement of facts is that the tug “Germania,” which was one of the vessels 
of a foreign corporation held taxable in Virginia, was engaged exclusively in inter- 
state commerce, though this fact is not mentioned in the opinion. Property owned 
by a foreign corporation and employed exclusively in work for the United States 
government is taxable. Gromer v. Standard Dredging Co., 224 U. S. 362, 32 Sup. 
Ct. Rep. 499 (1912). The conclusion is irresistible that the many declarations that 
property is not exempt from state taxation because it is employed in interstate com- 
merce are intended to apply to property of foreign corporations engaged exclusively 
in that commerce. 

1 Cheney Brothers Co. ». Massachusetts, 246 U. S. 147, 38 Sup. Ct. Rep. 295 
(1918); York Manufacturing Co. v. Colley, 247 U. S. 21, 38 Sup. Ct. Rep. 430 (1918). 

% International Text Book Co. ». Pigg, 217 U. S. 91, 30 Sup. Ct. Rep. 481 (1910); 
International Text Book Co. v. Lynch, 218 U. S. 664, 31 Sup. Ct. Rep. 225 (1910); 
Buck Stove Co. v. Vickers, 226 U. S. 205, 33 Sup. Ct. Rep. 41 (1912); Sioux Remedy 
Co. ». Cope, 235 U. S. 197, 35 Sup. Ct. Rep. 57 (1914). 
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necessary to the existence of the States, namely, taxation upon all 
property within them, must be permitted, and the property employed 
in interstate commerce is not to be exempted. ... Were it not sub- 
ject to taxation in this form the effect would be to confer upon it an 
affirmative advantage equivalent to a pecuniary bounty equal to the 
amount of the tax from which it is exempted.” "4 - 


With the advent of general state-wide income taxes, the “ordi- 
nary system of taxation which is necessary to the existence of the 
states’”’ is no longer confined to property taxation. The income 
tax has come to constitute one of the “ordinary and general”’ bur- 
dens of government. Reason and psychology combine to warrant 
the expectation that. the Supreme Court will not exclude foreign 
corporations engaged exclusively in interstate commerce from the 
“corporations otherwise subject to the jurisdiction of the states” 
with respect to taxes on net incomes.” 

It seems safe, therefore, to state the principle of the Oak Creek 
case by saying that a general state-wide tax on net income is not 
“‘an unconstitutional interference with or regulation of commerce 
among the states’’ by reason of the inclusion of net income from 





4 This passage is quoted more at length in 32 Harv. L. REv. 261. 

% This position is taken by the supreme court of Wisconsin in Superior v. Allouez 
Bay Dock Co., 166 Wis. 76, 80, 164 N. W. 362 (1917), in which Chief Justice Winslow 
says: 

“Tt must be admitted that the defendant’s income arose entirely from interstate 
commerce business. ... Is the levying of an income tax measured by the income 
so derived a burden upon interstate commerce? 

“The question is not free from difficulty, but we think it must be answered in the 
negative. Income taxation is not taxation of property, but is more nearly akin to 
taxes levied upon privileges or occupations. Its amount may be measured by the 
receipts of the business, but it is not in any true sense a tax upon the business itself. 
The subject is covered, as it seems to us, by the decisions of this court in United 
States Glue Co. v. Oak Creek, 161 Wis. 211, 153 N. W. 241, and Northwestern Mut. 
L. Ins. Co. v. State, 163 Wis. 484, 155 N. W. 609, 158 N. W. 328, and the cases therein 
cited.” 

The cases relied on do not involve concerns whose business was exclusively inter- 
state, so the declaration in the Superior case is no more than the assertion that this 
does not seem material to the court. Moreover, the decision in the Superior case 
that those engaged exclusively in interstate commerce may be constitutionally sub- 
jected to a tax on their net income was a declaration on a moot point, because the 
case held that the defendant was exempted from income taxation, for the reason that 
the property from which the income was derived was railroad property, and the 
complainant was therefore entitled to the benefit of the provision in the Income Tax 
Law which exempts “incomes derived from property and privileges by persons now 
required by law to pay taxes or license fees directly into the treasury of the state in 
lieu of taxes” (166 Wis. 76, 81). 
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interstate commerce. The court emphasizes the point that, in the 
absence of discrimination, the effect of such a tax on interstate 
commerce is “‘indirect’’ and therefore constitutionally innocuous. 
It regards this effect as identical with the effect on exports of the 
federal net income tax on income from an exporting business. 
Two weeks earlier in Peck & Co. v. Lowe ® the court had held that 
it was not a tax on exports to tax the net income of an exporting 
business. In the opinion Mr. Justice Van Devanter had said: 


“The tax in question is unlike any of those heretofore condemned. 
It is not laid on articles in course of exportation, or on anything which 
inherently or by the usages of commerce is embraced in exportation or 
any of its processes. On the contrary, it is an income tax laid generally 
on net incomes. .. . It is both nominally and actually a general tax. 

. . There is no discrimination. At most, exportation is affected only 
indirectly and remotely. The tax is levied after exportation is com- 
pleted, after all expenses are paid and losses adjusted, and after the 
recipient of the income is free to use it as he chooses. Thus what is 
taxed — the net income — is as far removed from the exportation as 
are articles intended for export before the exportation begins.” !” 


This passage was paraphrased by Mr. Justice Pitney in the Oak 
Creek case, prefatory to pointing out the distinction between the 
measures of gross and of net income and to minimizing the deter- 
rent effect on interstate commerce of the latter, since a tax on net 
profits “does not arise at all unless a gain is shown over and above 
expenses and losses, and the tax cannot be heavy unless the profits 
are large.” '8 

We may take it for granted, then, that the legal character of the 
recipient and the nature of the business in which the recipient is 
engaged are immaterial elements in considering the constitution- 
ality of a state-wide, all-inclusive general tax on net income from 
business done within the state. The recipient may be an indi- 
vidual, a partnership, a domestic or a foreign corporation. The 
business may be exclusively interstate. But the tax must be gen- 
eral, and the measure must probably be net, and not gross, income, 
with the possible qualification that some latitude will be allowed 
the states in prescribing what are permissible deductions by way 





8 247 U.S. 165, 38 Sup. Ct. Rep. 432 (1918). 
17 247 U.S. 165, 174-75, 38 Sup. Ct. Rep. 432 (1918). 
8 247 U. S. 321, 329, 38 Sup. Ct. Rep. 499 (1918). 
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of interest on indebtedness, expenses, etc., in assessing the taxable 
net income. The statement that the legal character of the recip- 
ient and the source of the income are not significant is not meant 
to preclude further inquiry into the taxability of income from 
extra-state business or from interest or other compensation paid 
by the national government. In determining the constitutionality 
of state taxation of such income, the legal status of the recipient is 
likely to be of controlling importance.!® 

It is doubtless a wholly moot question whether a general state 
tax on gross income would pass muster with the Supreme Court. 
No such tax is likely to be levied. It would bear most unequally 
on different individuals and different enterprises. This considera- 
tion will probably always receive more weight from legislators than 
that which will be given to the opposing element that in some in- 
stances volume of transactions bears a closer relation to the cost 
of governmental supervision than does the balance at the end of 
the fiscal year. Such exceptional instances may be taken care of 
by gross-income taxes in lieu of other taxes. If, however, a state 
should seek to impose a general tax on gross income, it will have 
to reckon with Mr. Justice Pitney’s opinion in the Oak Creek case, 
which plainly discountenances the inclusion of receipts from inter- 
state commerce in such a tax. No actual decision, however, pre- 
cludes such inclusion. All of the gross income taxes that have 
been declared unconstitutional have been levies on selected enter- 
prises, So far as words go, a general tax on gross income can be 
called “‘but a method of distributing the cost of government,” as 
readily as can a general tax on net income. And there is an in- 
dication in Mr. Justice Bradley’s opinion in Philadelphia & South- 
ern Mail S. S. Co. v. Pennsylvania ® that in 1887 the Supreme Court 
was inclined to think that a general state income tax could levy 
on receipts from interstate commerce, even though the measure of 
the tax was gross, rather than net, income. 

This opinion is referred to by Mr. Justice Pitney in the Oak 
Creek case, in which he quotes Mr. Justice Bradley as saying: 
“The corporate franchises, the property, the business, the income of 


corporations created by a state may undoubtedly be taxed by the 
state; but in imposing such taxes care should be taken not to interfere 





19 See infra, pages 649 ff. 
20 322 U.S. 326, 7 Sup. Ct. Rep. 1118 (1887). 
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with or hamper, directly or by indirection, interstate or foreign com- 
merce, or any other matter exclusively within the jurisdiction of the 
Federal government.” 7! 


Previously Mr. Justice Pitney says that the subject of considera- 
tion in the Philadelphia case was “the distinction between direct 
and indirect burdens, with particular reference to a comparison 
between a tax upon the gross returns of carriers in interstate com- 
merce and a general income tax imposed upon all inhabitants 
incidentally affecting carriers engaged in such commerce. . . .”™ 
From this Mr. Justice Pitney proceeds to point out “the correct 
line of distinction,” as illustrated in Crew Levick Co. v. Pennsyl- 
vania®™ and Peck & Co. v. Lowe.™ 

Between these two cases there was a double distinction. One 
involved a tax on gross receipts imposed on selected enterprises; 
the other, a tax on net income imposed generally on all enter- 
prises and individuals. When Mr. Justice Bradley made “partic- 
ular reference to a comparison between a tax upon the gross re- 
turns of carriers engaged in interstate commerce and a general 
income tax imposed on all inhabitants,” * he appears to have had - 
in mind only the distinction between generality and partiality. 
There is no indication that he thought it material whether a gen- 
eral income tax was on gross, or on net, income. The pertinent 
paragraph of his opinion is the one immediately preceding that 
from which Mr. Justice Pitney quotes. After saying that ‘there 
is another point, however, which may properly deserve some con- 
sideration,” Mr. Justice Bradley continues: 


“Can the tax in this case be regarded as an income tax? And, if it 
can, does that make any difference as to its constitutionality? We do 
not think that it can properly be regarded as an income tax. It is not 
a general tax on the incomes of all the inhabitants of the state, but a 
special tax on transportation companies. Conceding, however, that an 
income tax may be imposed on certain classes in the community, dis- 
tinguished by the character of their occupations, this is not an income 
tax on the class to which it refers, but a tax on their receipts for trans- 





" 122 U. S. 326, 345, 7 Sup. Ct. Rep. 1118 (1887); quoted in 247 U. S. 321, 327, 
38 Sup. Ct. Rep. 499 (1918). 

® 247 U.S. 321, 327, 38 Sup. Ct. Rep. 499 (1918). 

% 245 U.S. 292, 38 Sup. Ct. Rep. 126 (1917), 32 Harv. L. Rev. 400 ff. 

% Note 16, supra. 

% Note 23, supra. 
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portation only. Many of the companies included in it may, and un- 
doubtedly do, have incomes from other sources, such as rents of houses, 
wharves, stores, and water power, and interest on moneyed investments. 

. At is unnecessary, therefore, to discuss the question which would 
arise if the tax were properly a tax on income. It is clearly not such, 
but a tax on transportation only.” * 

Here obviously Mr. Justice Bradley regards generality as the 
only essential of a tax “properly a tax on income.” He lays no 
foundation for the distinction between gross and net income relied 
on by Mr. Justice Pitney in sustaining the Wisconsin income tax. 
Nor was it necessary to draw such a distinction in the Oak Creek 
case, since the generality of the tax there involved would have 
differentiated it from all taxes previously declared invalid. Had 
the court been inclined to narrow its decision as much as possible, 
the opinion might easily have declared that, since the Wisconsin 
tax was both general and measured by net income, there was no 
bar against its application to income from interstate commerce, 
thereby explicitly leaving open for future determination the ques- 
tion whether either of these qualifications in the absence of the 
other would entitle the law to the same approval. But, in so far 
as the opinion rather than the decision is to be looked at as ex- 
pressing the law for which the case stands, it seems necessary to 
conclude that a general income tax on gross receipts cannot take 
toll from interstate commerce. 

Such gross receipts from interstate as well as local commerce 
may, as we have seen,”’ be the measure of a tax in lieu of a prop- 
erty tax, provided the burden thereby imposed is not substantially 
heavier than what would be laid by the ordinary property tax. If 
this is true of gross-receipts taxes on selected corporations or enter- 
prises, it must also be true of a general tax on gross receipts in lieu 
of a property tax. But such a tax is not likely to be adopted east 
or west of Russia. One may with safety follow Henry George far 
enough to disapprove of relieving real estate from ad valorem taxes 
in order to take only a percentage of the realized gross returns. 
And though we may anticipate that, in many states, income taxes 
will soon be substituted for other demands on chattels as well as 
on intangibles, it is inconceivable that such income taxes will be 





% 122 U.S. 326, 344-45, 7 Sup. Ct. Rep. 1118 (1887). 
7 32 Harv. L. REV. 377-416. 
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guilty of the inequalities of burden that would ensue from allowing 
to no one any deduction from gross receipts. 

This brings us to the element in the Wisconsin income tax that 
the Supreme Court did not mention. Nothing was said in the 
opinion in the Oak Creek case about the extent to which the tax 
was in lieu of other demands. There is no hint that a state has to 
exempt property of any kind inorder to include receipts from in- 
terstate commerce in a general tax on net incomes. Yet the Su- 
preme Court was undoubtedly aware of the fact that the Wisconsin 
tax was one substantially in lieu of all other taxes on chattels and 
intangibles. In Northwestern Mutual Life Insurance Co. v. Wis- 
consin * the opinion of Mr. Justice Day quoted a statement from 
the Wisconsin supreme court to the effect that the Income Tax Law 
“marked the abandonment of the attempt to levy personal prop- 
erty taxes upon” securities and credits.” Whether it was called 

- to the attention of the Supreme Court that Wisconsin also allowed 
taxes on chattels to be deducted from the assessment of the in- 
come tax does not appear; but such was the case,*° and the Supreme 
Court would hardly have neglected to inquire about it had it been 
regarded as important. The general nature of the Wisconsin tax 
was thus summarized by Chief Justice Winslow of the Wisconsin 
supreme court in an opinion rendered in 1912: 


“By the present law it is quite clear that personal property taxation 
is for all practical purposes becoming a thing of the past. The specific 
exemptions of all money and credits and the great bulk of stocks and 
bonds, as well as of all farm machinery, tools, wearing apparel, and 
household furniture in actual use, regardless of value, goes far to elimi- 
nate taxation of personal property; while the provision that he who 
pays personal property taxes may have the amount so paid credited on 
his income tax for the year seems to put an end to any effective taxation 
of personal property. That taxation of such property has proven a 
practical failure will be admitted by all who have given any attention 
to the subject. Doubtless this was one of the main arguments in the 
legislative mind for the passage of the present act. By this act the 
legislature has, in substance, declared that the state’s system of taxa- 
tion shall be changed from a system of uniform taxation of property 
(which so far as personal property is concerned has proven a failure) to 





% 247 U.S. 132, 38 Sup. Ct. Rep. 444 (1918). 
29 247 U.S. 132, 136, 38 Sup. Ct. Rep. 444 (1918). 
80 Wisconsin Stat. (1915), chap. 48 a, § 1087 m-26. 
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a system which shall be a combination of two ideas, namely, taxation 
of persons progressively, according to ability to pay, and taxation of 
real property uniformly, according to value.” * 


Thus the Wisconsin tax was substantially one in lieu of all 
other taxes except those on real estate. Unlike the gross-receipts 
tax on insurance companies sustained in Northwestern Mutual Life 
Insurance Co. v. Wisconsin,® the net-income tax included the in- 
come from real estate,** so that the economic interest in land was 
taxed twice. Such a double burden might conceivably have raised 
a question under the commerce clause in the case of railroads had 
they been subject to the income tax. If the assessment of their 
real estate took account of the value contributed by the use to 
which it was put, and the value of that use was again tapped by 
an income tax, there would be some basis for a contention that the 
state had created a tax system whereby interstate carriers were 
taxed more heavily than many kinds of local business. In Wis- 
consin, however, railroads are not subject to the income tax, but 
are assessed by the ad valorem method which in practice gets at 
the “‘intangible” value contributed by the income.* And chattels 
and intangibles pay but one tax. The Supreme Court, however, 
did not mention this element in the situation before it. It would 
seem, then, that it means to allow a general state tax on net in- 
comes to take toll from interstate commerce, even though the tax 
is in addition to familiar and customary levies on chattels and 
choses in action.. This, however, is the inference from silence and 
neglect, and not from anything vocal. Explicit consideration may 
move the court to a different conclusion. 

If we may assume that a state is determined that state and local 
governments are to get a definite amount of revenue, the question 
whether a general income tax is in lieu of other demands does not 
seem of great importance. Such an income tax is pro tanto in lieu 
of other demands, whether specific property is exempted or not, 
since it necessarily reduces the assessment or the rate of levy on 
other sources of revenue. Our assumption that some predeter- 





31 Income Tax Cases, 148 Wis. 456, 505-06, 134 N. W. 673 (1912). 

% Note 28, supra. See page 135 of the opinion. See also Wisconsin Star. (1915), 
chap. 51, § 51.32 (1) (page 867). 

83 WISCONSIN Stat. (1915), chap. 48 a, § 1087 m-2. 2 (a). 

%4 See Superior v. Allouez Bay Dock Co., note 15, supra. See also WISCONSIN 
Strat. (1915), chap. 48 a, § 1087 m-5 (2)., and chap. 51. 
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mined amount is certain to be raised by the state, whatever the 
methods adopted, is of course open to question. The actual situa- 
tion may be one in which an income tax is not a substitute for 
other demands, but is the only feasible method of obtaining addi- 
tional revenue. But even so, if the income tax does not bear more 
heavily on interstate business than on local business, there seems 
to be no controlling reason why the interstate business should be 
held inviolate, whether the income tax is supplementary to, or in 
lieu of, other taxes. 

The opinion of the Supreme Court in United States Glue Co. v. 
Oak Creek ® shakes the criticism heretofore * passed upon Baldwin 
Tool Works v. Blue,” in which the federal district court for the 
northern district of West Virginia sustained the West Virginia ex- 
cise on corporations. Judge Pritchard supported the inclusion of 
net receipts from interstate commerce on the authority of the de- 
cisions approving the assessment of railroad property by capital- 
izing net earnings,** and sanctioning a gross-receipts tax in lieu of 
others.*® He appears to minimize the issue unduly when he says: 
“While the statute imposes a special tax in addition to other license 
taxes, ascertained in some instances by the income that may arise in 
interstate transactions, nevertheless this is not a tax upon interstate 
commerce, nor can we conceive of any theory upon which it may be 
properly said to be a burden upon interstate commerce.” 4° 


Judge Pritchard evidently proceeds upon the familiar and some- 
what exploded dist’nction between the subject and the measure of 
the tax, when he urgues that “the fact that the measure of that 
tax may be determined partly from the business of an interstate 
character could not be said to be such an interference with inter- 
state commerce as to render the act unconstitutional.”“ He does 
not mention Galveston, H. & S. A. Ry. Co. v. Texas, nor indicate 


% Note 2, supra. 

% 31 Harv. L. REv. 760-75. In making this criticism, the writer proceeded on the 
assumption that there was no distinction between an excise measured by net earnings 
and one measured by gross receipts. 

37 240 Fed. 202 (1916). 

88 Cleveland, C., C. & St. L. Ry. Co. v. Backus, 154 U. S. 439, 14 Sup. Ct. Rep. 
1122 (1894). 

89 United States Express Co. v. Minnesota, 223 U. S. 335, 32 Sup. Ct. Rep. 211 
(1912). 

49 240 Fed. 202, 205 (1916). {| Tbid., 206. 

# 210 U. S. 217, 28 Sup. Ct. Rep. 638 (1908), 32 Harv. L. Rev. 385 ff. 
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that he would have decided differently had the tax been measured 
by gross, rather than by net, income. But the distinction between 
the two, elaborated and relied on by the Supreme Court in the 
Oak Creek case, may be found sufficient to support the West Vir- 
ginia excise, even though it falls only on corporations and is in 
addition to other demands. 

As to corporations engaged partly in local business, there is no 
question of taxability, and the measure of the tax may be forgiven 
on the ground of its indirect effect on interstate commerce and the 
remnant of arbitrary power over domestic corporations and over the 
local business of foreign corporations. Where this arbitrary power 
has thus far been curbed, the complaint was against the extra- ~ 
territorial incidence of the tax.“ In view of the decision in the 
Oak Creek case that a general tax on net income does not regulate 
interstate commerce by including income from that commerce, an 
excise on all corporations may be deemed to have sufficient gener- 
ality to be’accorded similar recognition. Some weight, however, 
should be given to the probability that the exemption of farmers, 
merchants and others conducting business as individuals from 
burdens borne by corporations will tend to relieve a considerable 
proportion of local business from demands that few engaged in 
interstate commerce will escape. Here is a fighting chance for the 
contention that an income tax applicable only to corporations 
must by and large bear more heavily on interstate business than 
on local business, and therefore amounts to an unconstitutional 
regulation of interstate commerce. 

Foreign corporations engaged exclusively in interstate commerce 
have still a stronger ground on which to resist the West Virginia 
tax. For anything thus far decided, such corporations would seem 
still to have the shield that they are not subject to an excise tax, 
no matter how it is measured. The subject selected for taxation 
has long been regarded-as immune from the jurisdiction of the 
state. If the Cheney Brothers Company “ and the York Manu- 
facturing Company “ were permitted to disregard the corporation 
laws of Massachusetts and of Texas respectively, because they 


# See 32 Harv. L. Rev. 384-417. See also Henderson, “The Position of Foreign 
Corporations in American Constitutional Law,” 2 HARVARD STUDIES IN JURISPRU- 
DENCE, chapters VII, VIII, and IX. 

“ Cheney Brothers Co. v. Massachusetts, note 12, supra. 

* York Manufacturing Co. ». Colley, note 12, supra. 
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were foreign corporations engaged exclusively in interstate com- 
merce, it would seem to follow that they and those like them are 
similarly immune from West Virginia’s excise on corporations. It 
cannot be said of this tax, as Mr. Justice Pitney said of the Wis- 
consin income tax, that “such a tax, when imposed upon net 
incomes from whatever source arising, is but a method of distrib- 
uting the cost of government, like a tax upon property, or upon 
franchises treated as property.” ““ The subject taxed is not in- 
come, but doing business in corporate form. The tax does not fall 
on “net incomes from whatever source arising,” but only on net 
incomes arising from the exercise of corporate functions. When 
those functions are exclusively interstate commerce, and the cor- 
poration is foreign rather than domestic, a tax on the exercise of 
those functions is called a tax “on interstate commerce itself,” 
and therefore without the fold of state power. 

There can be no question that this is a correct statement of the 
law to be induced from the Supreme Court decisions to date. 
Whether the law will continue as it now is does not admit of the 
same confident assertion. If we assume that foreign corporations 
engaged exclusively in interstate commerce may be subjected to a 
general state tax on net income,” and that foreign corporations 
engaged in combined local and interstate commerce cannot exclude 
interstate income from.a state excise on all corporations measured 
by their net income from all business within the state, there 
seems no reason in sense or in economics why a foreign corporation 
engaged exclusively in interstate commerce should be relieved from 
an excise imposed equally on all corporations. Their interstate 
income should be no more sacrosanct than is that of the foreign 
corporations which are fortunate or unfortunate enough to enjoy 
some local income in addition. But the West Virginia statute calls 
its exactions on corporations ‘‘an annual special excise tax for the 
privilege of carrying on or doing business in the state”; and 
under all the law that we know from existing cases the privilege 
of carrying on interstate commerce alone or the doing-of interstate 
business alone is not a taxable subject. West Virginia does not 
impose its tax “on net income” received by corporations, but ‘on 





* Cit. supra, note 9. 47 See supra, pages 636-39. 
48 See supra, pages 645-46. 
«9 The West Virginia statute is quoted more at length in 31 Harv. L. Rev. 761. 
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the privilege of carrying on . . . business.” The net income is 
the “measure,” and not the “subject,” of the tax. Granting 
arguendo that the net income of all corporations from whatever 
source derived is a proper subject of state taxation, that is not 
the legal res which West Virginia has named as the object of its 
desire. The Supreme Court must rewrite the West Virginia stat- 
ute in order to escape from the decisions ®° which hold that inter- 
state commerce, whether done by individuals or by corporations, 
is not a legitimate subject of state taxation. 

The court has consistently declined to rewrite statutes or ordi- 
nances imposing specific taxes on the privilege of doing any business 
whatever, even though the identical tax might be imposed on 
local business alone. It has, however, held that the nominal 
subject of the tax was not the actual subject, when taxes purport- 
ing to be on the privilege of a foreign corporation to engage in 
local business have been discovered to be substantially taxes on 
extra-state property of the corporation because measured by total 
capital stock. The developments since 1910 show the waning of 
the once controlling influence of the formal distinction between the 
subject and the measure of the tax. Unless the court is to be more 


zealous to discover vice than virtue, it may as easily hold that a 
tax in substance laid on the net income of all corporations will be 
dealt with as such a tax, in spite of the fact that it is called by the 
statute an annual special excise for the privilege of carrying on 
business. 


Precedent for such action is not wanting. In Postal Telegraph 
Cable Co. v. Adams,™ as we have seen, a tax described by the statute 
as a privilege tax was held to be a levy on the property of the com- 
pany and therefore a valid demand. Similar courtesies have been 
shown to other taxes found to be in lieu of property taxes.” If a 





50 Some of these decisions are cited in 32 Harv. L. REv. 380, note 34. 

5t Cases cited in 32 Harv. L. REv. 411, note 146. 

8 Osborne v. Florida, 164 U. S. 650, 17 Sup. Ct. Rep. 214 (1897). See infra, pages 
669-70. 

5 31 Harv. L. Rev. 584-618, considering the Western Union case and those fol- 
lowing it. 

4 155 U. S. 688, 15 Sup. Ct. Rep. 268 (1895); 32 Harv. L. REv. 240. 

%® See 32 Harv. L. Rev. 389. For an instance of judicial rewriting of a statute 
to relieve a tax of the charge of being an imposition on an instrumentality of the 
federal government, see Western Union Telegraph Co. v. Massachusetts, 125 U. S. 
530, 8 Sup. Ct. Rep. 961 (1888), 32 Harv. L. REv. 239. 
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verbal defect was forgiven in these cases, there is no apparent com- 
mon-sense reason why it should not be forgiven in West Virginia’s 
excise on corporations. Once it is granted that a tax on the net 
income of all corporations need not loose its hold when it comes to 
income from interstate commerce, even though such income is all 
that a complaining foreign corporation receives, there is no sub- 
stantial ground for sparing such income because the tax calls itself 
an excise on doing business rather than a tax “‘on net income re- 
ceived by corporations.” It is to be anticipated, therefore, that 
the Supreme Court, if it determines to treat a tax on corporate 
income in the same way that it regarded Wisconsin’s tax on all in- 
come, will find little difficulty in taking the further step that a tax, 
though formally on the business itself, is substantially on the net 
income from that business and is therefore entitled to the same 
consideration that would be bestowed on a tax designated as one 
on such net income. 

There remains for consideration the bearing of the commerce 
clause on complaints of the vice of extra-territoriality in the assess- 
ment of an income tax. It has already been suggested that the 
legal status of the recipient cf income may be a factor in cases 
where it is objected that a state has levied on income from extra- 
state sources or on income to which extra-state activities have con- 
tributed. In dealing with such complaints it will be necessary to 
determine what basis or bases of jurisdiction underlie the imposi- 
tion of income taxes. The Western Union case and those follow- 
ing it establish that the taxation of foreign corporations engaged 
in interstate commerce by a method which takes account of extra- 
state values is an invalid regulation of interstate commerce as well 
as a denial of due process of law. This doctrine must apply to 
taxes on income or to taxes measured by income as forcibly as to 
taxes measured by property. Plainly foreign corporations engaged 
wholly or partly in interstate commerce can insist that extra-state 
income as well as extra-state property is beyond the reach of the 
state by direct or indirect action. 

What can be done with foreign corporations engaged exclusively 
in local business does not fall strictly within the scope of this study, 
although the cases that have been reviewed are the ones which throw 
light on the problem. If Horn Silver Mining Co. v. New York® 
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is still law, it would seem that such foreign corporations may 
“be subjected to an excise measured by their total income as 
readily as to one measured by their total capital stock. The possi- 
bility of the early demise of the Horn case has already been sug- 
gested.5” Mr. Henderson in his admirable study of The Position 
of Foreign Corporations in American Constitutional Law * argues 
forcibly for the view that the decision must be regarded as already 
abandoned.®® This is a legitimate inference from the opinion of 
Mr. Justice Van Devanter in International Paper Co. v. Massa- 
chusetts,© in which the due-process objections to an excise measured 
by extra-territorial values appear to be treated as entirely inde- 
pendent of the commerce clause. The opinion of Mr. Justice 
Holmes in Equitable Life Assurance Society v. Pennsylvania * may 
also be taken as an implied obituary of the Horn case. This case 
sustained a tax on a foreign insurance company which included a 
percentage of premiums paid in other states on policies on the lives 
of residents of the taxing state, notwithstanding the ruling that 
such premiums, separately considered, afford no basis for a tax on 
a company that has ceased to solicit business or to collect premi- 
ums in the taxing state. Though the Equitable case came within 
the doctrine of arbitrary power declared in the Horn case, it was 
not put on that ground by the court. Instead, Mr. Justice Holmes 
pointed out that many incidents of the contracts insuring the lives 
of residents were likely to be attended to in Pennyslvania, such as 
the payment of dividends and the adjustment of claims, and added: 


“Tt is not unnatural to take the policy holders residing in the State as 
a measure without going into nicer if not impracticable details. Taxa- 
tion has to be determined by general principles, and it seems to us 
impossible to say that the rule adopted in Pennsylvania goes beyond 
what the Constitution allows.” ® 





57 31 Harv. L. REv. 613, 758, 759. 

58 Henderson, “The Position of Foreign Corporations in American Constitutional 
Law,” 2 HARVARD STUDIES IN JURISPRUDENCE, Cambridge, Harvard University 
Press, 1918. 

59 For a statement of Mr. Henderson’s argument, and a presentation of considera- 
tions against its validity as an expression of the present state of the law, see 33 Poit- 
ICAL SCIENCE QUARTERLY, 558-65. 69 246 U.S. 135, 38 Sup. Ct. Rep. 292 (1918). 

238 U.S. 143, 35 Sup. Ct. Rep. 829 (1915). 

® Provident Savings Life Assurance Society », Kentucky, 239 U. S. 103, 36 Sup. 
Ct. Rep. 34 (1915). 

® 238 U.S. 143, 147, 35 Sup. Ct. Rep. 829 (1915). 
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Here is a pretty plain implication that an excise measured by pre- 
miums which have no relation whatever to the taxing state would 
have gone beyond wha’ the Constitution allows. The states, there- 
fore, have had a clear warning of the risks they run in seeking to 
levy on the extra-state income of any foreign corporation. 

Such taxation of extra-state income can be justified, if at all, 
only by the possession of some power over the recipient. The 
income, as such, is not taxable by a state which has no other rela- 
tion towards it than that of covetousness. It is at best exceed- 
ingly doubtful whether the requisite power exists over any foreign 
corporation. As to domestic corporations the case is not so clear. 
Such corporations, whatever their business, may be subjected to 
any demand exacted as a price for the privilege of coming into 
being. Through control over the corporate entity en ventre sa 
mére, the state may accomplish indirectly what it cannot attain 
directly. With reserved power to amend or repeal the corporate 
charter, this initial arbitrary power may possibly be transformed 
into a continuing one. But, if so, it must be exercised as an asser- 
tion of such arbitrary power, or else find adequate justification on 
independent grounds. This appears clearly from Mr. Justice 
Harlan’s opinion in Louisville & Jeffersonville Ferry Co. v. Ken- 
tucky, in which it was held a taking of property without due 
process of law to include in the valuation of the Kentucky fran- 
chise of an interstate ferry the value of the Indiana franchise of 
the same concern. After stating the conclusion that Kentucky 
cannot in effect tax the incorporeal hereditament which has its 
situs in another state, Mr. Justice Harlan continues: 


“This view is not met by the suggestion that Kentucky can make it 
a condition of the exercise of corporate powers under its authority that 





* Railroad Co. ». Maryland, 21 Wall. (U. S.) 456 (1874), 31 Harv. L. REv. 578; 
Ashley v. Ryan, 153 U. S. 436, 14 Sup. Ct. Rep. 865 (1894), 31 Harv. L. Rev. 580; 
Kansas City, M. & B. R. Co. ». Stiles, 242 U. S. 111, 37 Sup. Ct. Rep. 58 (1916), 
31 Harv. L. REv. 599. The same rule is assumed to apply to charter requirements 
of a police nature. Louisville & N. R. R. Co. v. Kentucky, 161 U. S. 677, 16 Sup. 
Ct. Rep. 714 (1896). But intimations that some or all of the justices have doubts as 
to whether charter provisions may inevitably be enforced under all future circum- 
stances appear in Interstate Consolidated Street Railway Co. v. Massachusetts, 207 
U.S. 79, 28 Sup. Ct. Rep. 26 (1907), International & G. N. Ry. Co. ». Anderson 
County, 246 U. S. 424, 38 Sup. Ct. Rep. 370 (1918), and Detroit United Ry. Co. ». 
Detroit, 39 Sup. Ct. Rep. rsr (1919). 

% 188 U.S. 385, 23 Sup. Ct. Rep. 463 (1903). 
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the tax upon the franchise granted by it shall be measured by the value 
of all its property, wherever situated, of whatever nature, or from 
whatever source derived. It is a sufficient answer to this suggestion to 
say that no such condition was prescribed in the charter of the ferry 
company when it was granted and accepted. Nor does the taxing statute 
in question make it a condition of the ferry company’s continuing to 
exercise its corporate powers that it shall pay a tax for its property 
having a situs in another State. There is no suggestion in the com- 
pany’s charter that the State would ever, in any form, tax its property 
having a situs in another State. We express no opinion as to the valid- 
ity of such a condition if it had been inserted in the company’s charter, 
or if it were now, in terms, prescribed by any statute. We decide noth- 
ing more than it is not competent for Kentucky, under the charter 
granted by it, and under the Constitution of the United States, to tax 
the franchise which its corporation, the ferry company, lawfully ac- 
quired from Indiana, and which franchise or incorporeal hereditament 
has its situs, for purposes of taxation, in Indiana.” ® 


Owing to this disposition of the case, the court did not consider 
whether the tax complained of was an unlawful burden on inter- 
state commerce. 

Thus the court leaves open the question whether a state may 
tax domestic corporations as it pleases, provided it specifically 
bases its demand on its control over the continued existence of the 
corporation. This question was left open also by Kansas City, 
M. & B. R. Co. v. Stiles," which was careful to adduce in support 
of an excise measured by total capital stock the fact that the law 
was in force when the corporation begged for birth. The Supreme 
Court is still free to apply the doctrine of the Western Union case 
to domestic corporations which are not under some fairly clear 
contractual disability to object to the demand complained of. 
Whether it will do so is still uncertain. Whether it should do so 
is a question on which disagreement is not difficult. In the opin- 
ion of the writer, the less we have in our constitutional law of 
arbitrary power on the part of one state to deal as it will with 
affairs in other states, the better. If a tax is not constitutional by 





%® 188 U. S. 385, 23 Sup. Ct. Rep. 308 (1903). 87 Note 64, supra. 

* For example, the passage quoted in 31 Harv. L. REv. 599: “The railroads com- 
prising this consolidation entered upon it with the Alabama statute before them and 
under its conditions, and, subject to constitutional objections as to its enforcement, 
they cannot be heard to complain of the terms under which they voluntarily invoked 
and received the grant of corporate existence from the state of Alabama.” 
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reason of its own intrinsic merit or absence of sufficient demerit, 
there is something artificial and unwholesome in making it con- 
stitutional by endowing a state with a club which it may brandish 
at will. A tax on the extra-state income of a domestic corporation, 
if not good as an exercise of the taxing power, does not, as an 
original proposition, present a strong claim for recognition as an 
exercise of unlimited power over corporate creatures. It no longer 
fits the facts to treat the grant of a corporate charter as a bestowal 
of gracious favor by an act of high prerogative. In most instances 
it is today a mere record of a situation that by common consent 
is one demanded by the exigencies of normal business intercourse. 

Even if it is held that a state is subject to limitations in wield- 
ing the taxing power by way of the amendment of corporate char- 
ters, there still remains the question whether a tax on the total 
net income of a domestic corporation can not stand on its own legs. 
New York,” Wisconsin,” Montana,” Connecticut ™ and West 
Virginia ™ ask domestic corporations to pay only on the income 
earned from business within the state, or on the proportion of 
total income roughly estimated to have been earned within the 
state. Montana, ex abundantia cautelae or inspired by benevolence, 
excludes income from interstate commerce. Missouri ™ and Vir- 

inia,”* however, take toll from all income no matter whence de- 
gini 
rived. As the profits from local or interstate commerce in other 
states increase, the revenues of the chartering state wax corre- 
spondingly. A historian might be reminded of a famous tea party, 
but we are thinking of the Constitution that followed after. 
Should the fact that the recipient of extra-state income is a domes- 
tic corporation justify a tax on that income? If such income is 

® For elaboration of this position, to which the writer acknowledges his indebt- 
edness, see Gerard Carl Henderson, “The Position of Foreign Corporations in 
American Constitutional Law,” 2 HArRvARD STUDIES IN JURISPRUDENCE, chap. X. 
While Mr. Henderson is dealing primarily with foreign corporations, his analysis, it 
is submitted, applies in considerable degree to domestic corporations as well. 

-% Laws or New York (1917), chap. 726, § 214. See note g1, infra, for reference 
to later amendment. 

71 See note 91, infra. 

7 Laws or Montana (1917), chap. 79. 

% Acts OF 1915, chap. 292; GENERAL STATUTES OF ConNECTICUT (Revision of 1918), 
chap. 73, §§ 1391, 1304. 

™% Acts or West VirerntA, Second Extraordinary Session, 1915, chap. 3. 


% Laws or Missourt, 1917, 528. S. B. 415, § 7. 
% 4 Vircinta CopE ANNOTATED (Supplement, 1916), 552. 
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from interstate commerce, is a tax thereon a regulation of that 
commerce “‘in a constitutional sense’’ ? - 

In considering the question, let us assume that an individual 
may be taxed at his domicil on all net income which comes to his 
coffers, for so the law is likely to be. It does not accord with 
traditional views of the law to declare that a state’s power over 
artificial persons of its own creation is less than that over man 
that is born of woman. Nevertheless it is submitted that the Su- 
preme Court would do well so to hold with respect to the matter 
now under consideration. A corporation does not send its children 
to school; it does not vote for governor; it does not make a will; 
it does not marry or give in marriage. It is a business mechanism, 
and nothing more. It is a medium by which income is made and 
distributed. In so far as the process is local to the taxing state, 
the fruits thereof should be taxed. But there are several reasons 
which justify taxing an individual on his total net gain at the 
place where he makes his permanent home, that do not apply to 
a similar tax on a corporation. The individual is the terminus of 
the income. The termini of corporate income are often individuals 
in other states. The assimilation of a corporation to a natural 
person may for many purposes be a convenient fancy, but it should 
not blind us to essential differences that ought for other purposes 
to be controlling. The crucial question is whether business, as 
business, should be taxed elsewhere than where it is carried on. 
It is agreed that it should be taxed there. If it is taxed elsewhere 
as well, the burden is cumulative. When the corporate income 
passes on to the individuals who are in reality the corporation, it 
may be taxed again. Granting that some double taxation is neces- 
sary, or even desirable, it is possible to have too much of it. No 
more feasible spot for elision of double taxation can be found than 
the extra-state income of a corporation. The majority of the 
states which have thus far imposed taxes on the net income of 
corporations have discovered this for themselves. While the con- 
stitutionality of such reaping where a state has not sown is still 
undetermined, the Supreme Court would do well to consider the 
problem in all of its practical bearings, and not follow blindly 
some metaphysical conceptions of the nature of the corporate en- 
tity and questionably broad declarations as to the power of a 
state over its mystical being. 
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It has already been recognized that natural persons stand in a 
different relation to the state of their choice than does a corpora- 
tion. From domiciled individuals a state may with propriety ex- 
act tribute from all their gains. No serious question is likely to 
arise as to the taxation at the domicil of the recipient of income 
from intangibles which are relieved of other burdens. If the prop- 
erty is taxable to the owner on the principle of mobilia sequuntur 
personam,” the income therefrom should receive similar treatment. 
But income from extra-state realty and from extra-state business 
may conceivably stand on a different footing. A tax on the former 
is not likely to raise any question under the commerce clause, even 
when the recipient is engaged in interstate commerce. His inter- 
state business is not less profitable because he gets less from other 
sources. The only complaint against a tax on income from extra- 
state realty would be based on the denial of due process of law. 
The argument would be that, as the source of the income is beyond 
the jurisdiction, the income is also. Pollock v. Farmers’ Loan & 
Trust Co."® would naturally be relied on to support such a con- 
tention, but the issue in that case can be distinguished from 
that now under consideration. The source of income may deter- 
mine whether a tax thereon is a direct or indirect tax within the 
meaning of the fourth clause of Article I, section 9, of the federal 
Constitution,’® and still not determine whether there is state juris- 
diction within the limitations of the Fourteenth Amendment. An 
expression of Mr. Justice Holmes in the latest case on the taxation 
of intangibles to their owner at his domicil has possibilities of 
application to the taxation of income: 


“The present tax is a tax upon the person, as is shown by the form of 
the suit, and is imposed, it may be presumed, for the general advan- 
tages of living within the jurisdiction. These advantages, if the State 





7 Kirtland v. Hotchkiss, roo U. S. 491 (1879), is the leading case. See Charles E. 
Carpenter, “Jurisdiction over Debts for the Purpose of Administration, Gar- 
nishment, and Taxation,” 31 Harv. L. Rev. 905, for the most recent review of 
the authorities. 

7 158 U. S. Gor, 15 Sup. Ct. Rep. 912 (1895). This case held that a tax on the 
income from land is the same as a tax on the land itself from the standpoint of the 
question whether the tax is direct or indirect. 

79 “No Capitation, or other direct, Tax shall be laid, unless in Proportion to the 
Census or Enumeration herein before directed to be taken.” This provision is modi- 
fied; in so far as its application to taxes on income, by the Sixteenth Amendment, 








656 HARVARD LAW REVIEW 


so chooses, may be measured more or less by reference to the riches of 
the person taxed.” ®° 


To this is added: 


“Tt is unnecessary to consider whether the distinction between a tax 
measured by certain property and a tax on that property could be in- 
voked in a case like this. Flint v. Stone Tracy Co., 220 U.S. 107, 146, 
162 et seq. Whichever this tax technically may be, the authorities show 
that it must be sustained.” * 





80 Fidelity & Columbia Trust Co. v. Louisville, 245 U. S. 54, 58, 38 Sup. Ct. Rep. 
40 (1917). 

81 Jbid., 59. This passage was quoted by Chief Justice Rugg of the Massachusetts 
supreme court in Maguire v. Tax Commissioner, 230 Mass. 503, 510-11, 120 N. E. 
162 (1918), which sustained the power of Massachusetts to tax income received by a 
Massachusetts cestui from a Pennsylvania trust. ‘That reasoning,” said the Chief 
Justice, “appears to us to be equally applicable to the facts here disclosed. ... It 
is of no consequence in this aspect whether the tax is levied on income in truth re- 
ceived by the resident taxpayer from intangible property held for his benefit by a 
trustee resident in a sister State or on intangible property owned by the taxpayer but 
all in fact kept by him in a sister State. There is not apparent to us any difference in 
principle between the two cases” (230 Mass. 503, 511). 

It is interesting to note that the Massachusetts court calls the income tax a prop- 
erty tax and justifies it as such, and then adds further justification which seems to 
proceed on the notion that it is tax on the person rather than one on property. Evi- 
dently the nomenclature is not of controlling importance. Substantial considerations 
of public policy appear to be the basis on which the taxability of residents on income 
from extra-state sources is sustained. The pertinent paragraphs of the opinion are 
as follows: “The cestui que trust has important legal rights respecting the trust fund 
which are personal to her. They are rights in the nature of property. They cannot 
be taken away from her by arbitrary or irrational procedure. They attach to her 
person wherever she goes. One of these is the right to receive the income. That is 
a property right. The income when received is property. The tax here in question 
is a property tax. Tax Commissioner v. Putnam, 227 Mass. 522, 531, 532. Whether 
it be regarded as a tax on the right of the cestui que trust or a tax on the income as 
received, in either event a property tax is permissible. Of necessity a tax on income 
requires time as an element in its calculation. It must be levied on the income re- 
ceived during a period of time. It is not necessary that income be reinvested before 
it can be taxed. It may be spent as received and yet be subject to taxation. The 
contention of the petitioner in principle reaches much further than to the facts of 
the present case. In its logical application and extension it apparently would render 
invalid income from annuities, certificates in partnerships, associations and trusts, 
and perhaps other sources, originating in sister States, and not having a place of 
business in this Commonwealth. Of course, if the principle is sound, its disturbing 
effect is no argument against its recdgnition and.adoption. But a contention which 
in its results would seriously cripple the practical operation of any comprehensive 
system of State income taxation has no presumption in its favor and ought not to 
be adopted except because of compelling considerations. We perceive no such re- 
quirement as to the tax here in controversy. Whatever may be the effect of Pollock 
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_+ The Stone Tracy case sustained the federal corporation tax of 
1909 and sanctioned the inclusion of income from municipal bonds 
and other securities not directly taxable by the federal government. 
The distinction between the subject and the measure of the tax 
was the magician’s wand used to wave away crucial difficulties 

and avoid analysis of pertinent issues. Referring to Galveston, 
-#AL& S.A. R. Co. v. Texas ® and Western Union Telegraph Co. v. 
Kansas ® Mr. Justice Day declared authoritatively: 


“There is nothing in these cases contrary, as we shall have occasion 
to see, to the former rulings of this court which hold that where a tax 
is lawfully imposed upon the exercise of privileges within the taxing 
power of the State or Nation, the measure of such tax may be the in- 
come from the property of the corporation, although a part of such 
income is derived from property in itself non-taxable. The distinction 
lies between the attempt to tax the property as such and to measure a 
legitimate tax upon the privileges involved in the use of such property.” * 


Whether this distinction survived the Western Union case in sound 
logic we need not pause to inquire. It is enough for our present 
purpose that it survived that case in the mind of the Supreme 
Court. It is still available as an ever-present help in time of logi- 
cal trouble. It is quite as applicable to a state tax on the privi- 
lege of its citizens to be domiciled within the jurisdiction as to a 
federal tax on doing business in corporate form. If it seems wise 
to measure a personal income tax by all income, from whatever 





v. Farmers’ Loan & Trust Co., 157 U.S. 429, 581; s. c. 158 U.S. 601, and Brushaber 
v. Union Pacific Railroad, 240 U. S. 1, 16, 17, upom the nature of the tax here in 
question under the Constitution of the United States, no binding decision appears 
to us to require that this tax be declared invalid. There is nothing inconsistent with 
the conclusion here reached in Walker v. Treasurer & Receiver General, 221 Mass. 600. 

“The income tax is measured by reference to the riches of the person taxed actually 
made available to him for valuable use during a given period. It establishes a basis 
of taxation directly proportioned to ability to bear the burden. It is founded upon 
the protection afforded to the recipient of the income by the government of the 
Commonwealth of his residence in his person, in his right to receive the income, and 
in his enjoyment of the income when in his possession. That government provides 
for him all the advantages of living in safety and in freedom and of being protected 
by law. It gives security to life, liberty, and the other privileges of dwelling in a 
civilized community. It exacts in return a contribution to the support of that govern- 
ment measured by and based upon the income, in the fruition of which it defends 
him from unjust interference” (Ibid., 512-13). 

® 210 U. S. 217, 28 Sup. Ct. Rep. 638 (1908), 32 Harv. L. Rev. 385 ff. 

216 U.S. 1, 30 Sup. Ct. Rep. 190 (1910), 31 Harv. L. Rev. 584 ff. 

* 220 U. S. 107, 163-64, 31 Sup. Ct. Rep. 342 (1911). 
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source derived, the Supreme Court has at its right hand the neces- 
sary formula to support the exaction. If it seems unwise, the 
Western Union case and those following it are within easy reach 
of the left hand to find constitutional defects. 

It is to be anticipated that the right hand will be chosen for 
dealing with income from extra-state realty.. If the mortgagee of 
such realty may be taxed at his domicil on the obligation of the 
mortgagor,® it is hard to see why the owner should not make a 
contribution from his rent. A more serious question arises in re- 
spect to income from extra-state interstate commerce. Unless all 
signs fail, such income will be held taxable where the commerce is 
carried on.* Ought the same income from interstate commerce 
to be taxed by two states on different conceptions as to what is 
being taxed? It is too late to raise the general question whether 
bi-state double taxation should be allowed at all. The Supreme 
Court has not seen its way to declare that such double taxation is 
inconsistent with the Constitution.*” But it has several times 
scotched double taxation of interstate commerce by a single state.* 
In these instances, however, the court was not dealing with taxa- 
tion that fell on all business and all persons alike. It had before 
it the possibility or actuality of heavier burdens on interstate com- 
merce than on other business. Where this possibility is foreclosed 
by general state taxation on all personal incomes received by citi- 
zens and on all business incomes from business within the terri- 
tory, there is strong ground for the contention that interstate com- 
merce should not be subsidized by exemption from burdens that 
other business must bear. Such a contention seems in substantial 
accord with the analysis of the results reviewed in this study. 

Where power over the person is lacking, and an income tax 
must depend for its validity on power over the income itself, it is 
clear that extra-state income must be excluded from the computa- 
tion.*® Without doubt the Supreme Court will soon be called upon 





% Kirtland v. Hotchkiss, note 67, supra. 

% See supra, pages 635-40. 

87 The cases are reviewed in Mr. Carpenter’s article cited in note 77, supra. 

88 Fargo v. Michigan, 121 U. S. 230, 7 Sup. Ct. Rep. 857 (1887); Western Union 
Telegraph Co. v. Texas, 105 U. S. 460 (1881); Galveston, H. & S. A. Ry. Co. v. Texas, 
210 U.S. 217, 28 Sup. Ct. Rep. 638 (1908), 32 Harv. L. Rev. 385 ff.; Meyer ». Wells, 
Fargo & Co., 223 U.S. 298, 32 Sup. Ct. Rep. 218 (1912). 

8° This is the rule as to chattels, even when there is power over the owner. Union 
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to solve some pretty problems with respect to the so-called “situs” 
of income. Nonresidents and foreign corporations will seek sup- 
port from the Fourteenth Amendment and the commerce clause 
for complaints that states have allocated to themselves more in- 
come than belongs to them. When all the transactions out of 
which the income arises are in a single state, the disputes will not 
present great difficulty. But when the income-producing activi- 
ties straddle two states, and the-acts in neither alone would yield 
the income, there is room for perplexity. The importance of the 
problem justifies a review of two cases which bear upon it, though 
neither touches it precisely, since in one the taxpayer was a domes- 
tic corporation, and in the other there was no element of interstate 
commerce. 

The first case is the decision of the Wisconsin supreme court in 





Refrigerator Transit Co. »v. Kentucky, 199 U. S. 194, 26 Sup. Ct. Rep. 36 (1905); 
Delaware, L. & W. R. R. Co. v. Pennsylvania, 198 U. S. 341, 25 Sup. Ct. Rep. 669 
(1905). It is also the rule as to such an incorporeal hereditament as a franchise to 
‘run a ferry. Louisville & Jeffersonville Ferry Co. ». Kentucky, 188 U. S. 385, 23 
Sup. Ct. Rep. 463 (1903). The opinion in the Union Refrigerator case says that it 
has always been understood that the rule is the same as to extra-state realty. In all 
of the cases sustaining the taxation of choses in action, there was either power over 
the creditor or over some economic value behind the chose in action, or over some 
incidents thereof. 

The following excerpts from Mr. Justice Brown’s opinion in the Union Refrigerator 
case are clearly applicable, mutatis mutandis, to income taxation: 

“The power of taxation, indispensable to the existence of every civilized govern- 
ment, is exercised upon the assumption of an equivalent rendered to the taxpayer in 
the protection of his person and property, in adding to the value of such property, 
or in the creation and maintenance of public conveniences in which he shares. . . . 
If the taxing power be in no position to render these services, or otherwise to benefit 
‘the person or property taxed, and such property be wholly within the taxing power 
of another State, to which it may be said to owe an allegiance and to which it looks 
for protection, the taxation of such property within the domicil of the owner partakes 
rather of the nature of an extortion than a tax, and has been repeatedly held by this 
court to be beyond the power of the legislature and a taking of property without due 
process of law. . 

“The argument against the taxability of land within the jurisdiction of another 
State applies with equal cogency to tangible personal property beyond the jurisdic- 
tion. It is not only beyond the sovereignty of the taxing State, but does not and 
cannot receive protection under its laws. True, a resident owner may receive an 
income from such property, but the same may be said of real estate within a foreign 
jurisdiction. Whatever be the rights of the State with respect to the taxation of 
such income, it is clearly beyond its power to tax the land from which the income is 
derived.” 199 U. S. 194, 202-04. 

There can be no doubt whatever that power over and protection of the recipient 
or the sources of income will be held essential to jurisdiction to levy an income tax. 
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United States Glue Co. v. Oak Creek ®°— the same controversy 
which presented the income-tax problem to the United States 
Supreme Court. The Wisconsin law aimed to tax no “business 
income” that was not earned within the state, whether received 
by residents or non-residents." The United States Glue Company 
did not contest before the state court the taxability of its income 
from rentals and intangibles,” nor does the case state the sources ° 
from which such income was derived. The matter in controversy 
was the income from sales. With the contention that such in- 
come was not taxable because of the commerce clause, we are no 





% 361 Wis. 211, 153 N. W. 241 (1915). 

% WISCONSIN STATUTES (1915), chap. 48 a, § 1087 m-2 (3). “With respect to other 
income, persons engaged in business within and without the state shall be taxed only 
upon such income as is derived from business transacted and property located within 
the state, which may be determined by an allocation and separate accounting for such 
income when made in form and manner prescribed by the tax commission, but other- 
wise shall be determined in the manner specified in subsection (e) of subsection 7 of 
section 17706 of the statutes, as far as applicable.” The section referred to pre- 
scribed a form of “unit rule,” which applied the ratio between the sum of the gross 
business in dollars plus the value of the property in dollars within the state to. an 
aggregate of the same two elements in all the states in which business was done. 

New York has a somewhat more complicated rule of apportionment for its corpo- 
rate income tax. - In getting its ratio it takes account of the aggregate of the average 
monthly value of real property, chattels, bills and accounts receivable, and stocks of 
other corporations within the state and the aggregate of the same elements in all the 
states. Laws or New York, 1918, chap. 417, § 214 (vol. 2, 1262); BrrpsEvE’s Con- 
SOLIDATED Laws or NEw York, 1918 Supplement, 661. 

In the Wisconsin cases which have been found, the ratio method was not employed. 
In the Oak Creek case, specific consideration was given to the income from various 
sources. In State ex rel. Brenk v. Widule, 161 Wis. 396, 154 N. W. 696 (1915), an 
inheritance of foreign realty was held to be from sources without the state, and there- 
fore the court did not decide whether it was “income” within the meaning of the 
statute. In State ex rel. Arpin v. Eberhardt, 158 Wis. 20, 147 N. W. 1016 (1914), 
income received by a resident from a partnership whose business and property was 
wholly without the state was held not taxable under the statute. In commenting on 
the statute, Judge Barnes said: 

“Certain considerations occur to us which might have induced the legislature to 
refrain from taxing income derived from sources without the state except as specified. 
It was no doubt the desire of the legislature to prevent the loan or investment of 
moneys without the state for the purpose of receiving a fixed return for the invest- 
ment made so as to avoid the payment of a tax on this species of property. The 
property of this firm was taxable in the state where located. If incomes were taxed 
in that state, the income would also, in all probability, be taxed there. If the income 
were taxed here, it might be doubly taxed. Conceding the right to impose such double 
taxation, the legislature might well feel that it would not be just to do so. Other 
considerations might be mentioned, but those suggested should suffice.” 158 Wis. 
20, 23-24. ' “®. 161 Wis. 211, 215 (1915). oe 
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longer concerned. Our present interest is in the objection that the 
income from some of these sales was not derived from business 
transacted and property located within the state, and so not 
within the terms of the Wisconsin statute. 

The income covered by these objections included (1) that from 
goods sold and delivered from the Wisconsin factory to persons 
outside the state; (2) that from products of the Wisconsin factory 
shipped to extra-state branch houses and from there sold to cus- 
tomers outside Wisconsin; and (3) that from goods bought with- 
out the state, shipped to extra-state branches either directly 
or by way of the Wisconsin factory, and then sold and delivered 
from the extra-state branches to extra-state customers.” As to 
this last class of business the Wisconsin court held that the 
income therefrom was not from business or property within Wis- 
consin. But Wisconsin was declared.to be the source of all in- 
come from sales of products of the Wisconsin factory including 
those of goods disposed of from the branch houses in other states. 
After saying that “the place of sale of such products does not 
change the place of business from this to the state where the goods 
are sold,” “* Judge Siebecker continued: 


“The transactions involved in producing the products at the plant at 
Carrollville and disposing of them through intra-state or interstate 
transactions are in substance and effect transacting business in this 
state, and the shipping and delivery of such goods on sales made at 
home or abroad, from either the factory or branch houses to which they 
had been shipped before sale, are no more than incidents in transacting 
the business of supplying the articles to customers in their finished state. 
We cannot, in the light of the nature of the general conduct of the busi- 
ness, assent to the claim that the shipping and delivery of goods, manu- 
factured at the plant, from branch houses are the controlling elements 
of ‘such transactions and that they give such business a situs without 
the state. The manufacture, the management, and the conduct of the 
business at the home office are the controlling features in the process of 
disposing of the article produced at the factory and constitute the 
source out of which the income issues and give it a situs within the state 
under the Income Tax Law.” ® 

This view of the “situs” of income invites examination. If the 
professed basis of the Wisconsin tax on business income is not 





% 161 Wis. 213-14, 153 ] N. W. 241 (1915). 
% Thid,, 218... 5°: % Ibid. 
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the subjection of the recipient to the power of Wisconsin, but the 
actual earning of the income in Wisconsin, Judge Siebecker dis- 
misses too cavalierly the alleged importance of the transactions 
without the state. The sales in another state to customers in that 
state are taxable in that jurisdiction as intra-state sales.* If the 
United States Glue Company is a wholesaler in Chicago as well as 
a manufacturer at Carrollville, Wisconsin, it must be subject to 
an Illinois income tax on all its Illinois business, unless the Supreme 
Court is going to insist that power over the person is the only 
basis on which income taxes may be levied. Even such insistence 
would not forbid Illinois taxation of Illinois intra-state sales. And 
if income from interstate commerce carried on by non-residents or 
by foreign corporations may be included in a state-wide tax on 
business income, Illinois may lay a tax on income from sales by 
Illinois wholesalers to customers in other states, even though the 
sales are of goods manufactured by the wholesaler at a Wisconsin 
factory. Plainly enough the manufacture, the wholesale establish- 
ment and the work of securing customers and of collecting bills 
are all essential to the making of a profit. No one of these three 
elements in the combined enterprise is a mere incident. A portion 
of the net income is due to each element. If sufficiently exquisite 
book-keeping were possible, each state should take only that por- 
tion of the income which is contributed by the acts done within 
its own borders. Judge Siebecker considers only two extreme al- 
ternatives, both of which miss the ideal solution. 

It may well be that the ideal solution is not attainable in prac- 
tice. But this is no reason why it should be neglected in consid- 
ering what is the best approximation that is feasible. Though 
manufacturing is for profit, the profit appears only in income from 
sales. The price which the product brings depends only in part 
on the excellence of raw materials and of shop management. The 
need or susceptibility of customers, the skill of the sales force, the 
wisdom in extending credit and energy in collecting accounts are 
not mere incidents, as Judge Siebecker would have us believe.*” 
Indeed they may in many instances be “controlling” in the 





% Ratterman v. Western Union Telegraph Co., 127 U. S. 411, 8 Sup. Ct. Rep. 
1127 (1888). 

97 Judge Siebecker recognizes that these elements are of practical importance (161 
Wis. 211, 217), but calls them but “incidents” from a legal standpoint. 
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sense that they are the factors that make the difference between 
profit and loss. These factors in interstate sales all occur outside 
the state of manufacture. The manufacture without the customer 
would be as vain as the customer without the goods to sell him. 
The state where the solicitation is done and where accounts must 
be collected offers to the business the protection of its police offi- 
cials and its courts. If net income from interstate commerce is no 
longer to be exempt from state taxation, and if each state where 
income is earned is to be allowed to levy on that income irrespective 
of the domicil or legal character of the recipient, it is artificial to 
insist that either the manufacture or the securing of a customer is 
a mere “incident” or that either is “controlling,” if controlling 
means of exclusive importance. Judge Siebecker’s insistence that 
the extra-Wisconsin activities of the United States Glue Company 
were not entitled to legal consideration would have been more com- 
pelling if it had been based on the power of Wisconsin over its 
own corporate creatures. This ground, however, was not open to 
him under the Wisconsin statute. It.does not appear to have been 
urged before the Supreme Court that the interpretation put upon 
the statute as to “situs” of the income in question raised an issue 
under the commerce clause. The Supreme Court might refuse to 
consider such a question in a case where state power over the re- 
cipient of income furnished sufficient justification for the result 
sanctioned by the state court. But it may be expected that other 
disputes will bring before the Supreme Court.some important con- 
stitutional issues over the situs of income. - 

_ Another phase of this same problem appears in Shaffer v. 
Howard, decided by the federal district court for the Eastern 
District of Oklahoma. The case involved the application of the — 
Oklahoma income tax to the income of non-residents. Mr. Shaffer 
was domiciled in Chicago and owned and operated oil wells in 
Oklahoma. He contended that none of the income from these 
wells was taxable by Oklahoma, because the state had no power 
over him personally, and the income was “made up from two in- 
separable elements — the property and the owner’s management 
aud intelligence — and the latter of these is outside the state.” ” 
To this, Judge Cotteral answered: 





% 250 Fed. 873 (1918). 
250 Fed. 873, 874 (1918). 
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“The element of personal ability or services in acquiring the income 
may be disregarded. It enters into all income and causes the returns 
from an occupation. But it has not been deemed important in the taxa- 
tion of property, and need not be deducted from an assessment.” 1 


Judge Stone considered the contention more at length. He con- 
cedes arguendo the contention of the complainant that “it is the 
recipient of the income that is taxed, not his property,”!! and 
answers it by saying: 


“It does not necessarily follow from this definition that the plaintiff 
is subject to income tax only in the state of his residence. It means, 
rather, that he is subject to income taxation only in those jurisdictions 
which protect him in the production, creation, receipt, and enjoyment 
of his income. If he lives in Illinois, and has in Oklahoma the property 
or the business from which his income flows, does not the latter state 
truly protect him in the privilege of producing, creating, receiving, and 
enjoying that income when it permits and protects his business from 
which the income flows? How is that affected by his residence?” 1? 





100 250 Fed. 883 (1918). 

101 250 Fed. 873, 875 (1918). This statement of the complainant’s contention. is 
taken from a quotation in his brief from State ex rel. Sallie F. Moon Co. ». Wisconsin 
Tax Commission, 166 Wis. 287, 163 N. W. 639 (1917). Judge Campbell, in his dis- 
senting opinion in Shaffer v. Howard, relies on this statement of the Wisconsin court 
and on another from the same tribunal in Manitowoc Gas Co. ». Wisconsin Tax 
Commission, 161 Wis. 111, 152 N. W. 848 (1915). 

The Moon case held that income received by a resident stockholder after the 
effective date of the income tax law was taxable, although its economic source was a 
surplus in the hands of the corporation prior to that date. 

The Manitowoc Gas case held that interest due a non-resident on bonds issued by 
a domestic corporation was not income “derived from sources within this state” 
within the meaning of the Wisconsin statute, since “the law levying an income tax 
upon nonresidents ‘upon such income as is derived from sources within the state or 
within its jurisdiction’ must be construed to mean such income as issues directly 
from property or business located within the state, and not income from loans made 
therein, though, as here, secured by a trust deed upon property situated within the 
state” (161 Wis. 111, 115). The inapplicability of the analysis of the Wisconsin tax 
in this opinion to the problem involved in Shaffer ». Howard is evident from an earlier 
statement of the Wisconsin court in the same case, which reads as follows: “If an 
income be taxed, the recipient thereof must have a domicile within the state or the 
property or -business out of which the income issues must be situated within the 
state so that the income may be said to have a situs therein” (161 Wis. 111, 144—-15).° 
This deprives the contention of Mr. Shaffer against the Oklahoma tax of any support 
from the Wisconsin court’s interpretation of the basis of the Wisconsin ‘tax. That 
tax was partly on persons, and partly on income, irrespective of the recipient. 

1@ 250 Fed. 873, 875-76 (1918). \ 
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In further elaboration of the problem of bi-state income, the 
. Jearned judge continues: 


“Both the property in Oklahoma and the intelligence in Illinois con- 
tributed to this income. Each was necessary to the result. Each had 
protection from the state in which it was. It is impossible to separate 
the two elements for taxation purposes. It is impossible, if material, to 
determine which was most potent in the result. Can either state be 
told it cannot be compensated for its protection of a necessary com- 
ponent element of this income, or that it cannot measure such compensa- 
tion by that income? If, through accident or design, an individual 
dwells in one state, while his business is in part or wholly located in 
other states, so that he needs, commands, and receives the protection 
of several states, can his income therefrom escape imposition? It may 
be true that the state which protects the person of the one who creates, 
receives or enjoys an income may require of him therefor a tax measured 
by his ability to pay from his entire income. That is no reason why the 
state which protects the business which contributes to his income may 
not also demand, as pay for that protection, a tax measured by that 
part of his income which came from that business. If in the one case 
the state of residence can tax the right to create, receive, and enjoy an 
income, why cannot another state tax his right to create and receive an 
income from business within its borders?” 1% 


This seems to be said by way of answer to the complainant’s 
argument rather than as the analysis put upon an income tax by 
the writer of the opinion. For Judge Stone follows it with the 
paragraph: 

“A tax upon an income of the instant character (from a business) is 
directed at neither the person who receives nor the property from which 
the income arises, but at the privilege of making, producing, creating, 
receiving, and enjoying the income itself. The right to lay such tax 


depends upon the protection of the person who receives or of the busi- 
ness which helps create that income.” ™ 


Here seems to be a dual conception of an income tax, though the 
writer insists that even upon the complainant’s conception that 
the tax is on the recipient, there is jurisdiction over an absent re- 
cipient based on the protection-of interests of the recipient even if 
these interests be not those of his body or his castle. It is pointed 
out that the statute does not seek to create a personal liability 





108 250 Fed. 876 (1918). 14 Tid. 
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against non-residents for the payment of the tax, but confines it- 
self to creating a lien on the sources of the income taxed. But, to 
Judge Stone, direct power of compulsion over the person is not a 
prerequisite to the levy of a personal tax, provided other essentials 
are present. On this point he says: 


“There is nothing new in this conception of a nonresident being taxed 
for rights or privileges he exercises under the protection of another 
state. Inheritance taxes are illustrations. Mager v. Grima, 8 How. 
490, 12 L. Ed. 1168; Scholey v. Rew, 23 Wall. 331, 23 L. Ed. 99. Such 
a tax is levied against the nonresident as well as the resident because of 
his inheritance — the state protects him in that privilege. Occupation 
or business taxes are also illustrative. And this would be so because 
the state of Oklahoma permits him to carry on his business within the 
state, and protects him therein, irrespective of whether he lives within 
‘or without the state, or manages the business from within or without 
the state. When he can be properly taxed for the privilege of inheriting 
the property or carrying on a business within another state, why can- . 
not he be taxed upon an income he derives from business within the 
state, when a tax upon such an income as this is a levy on the privilege 
of producing, creating, receiving and enjoying an income? It is true 
‘the tax on the income is not upon the business conducted, but it is also 
true that the income springs therefrom, and, following the situs thereof, 
as the child takes legally the residence of the parent, it carries the righ 
of taxation with it.” } 


This says that a person is something more than a physical cor- 
pus. From the standpoint of legal relations, a person is the focus 
of many interests, and the person is pro tanto where any one of his 
interests is. It is with relations that the law has to deal, and the 
relations of a person may radiate to portions of the globe which 
his body never visits. Such a notion may be criticized as meta- 
physical, but it is not on that account an anomaly in the law. 
And, though metaphysical, it may well contain more of substantial 
realism than a view which sees in a person nothing but what is 
encased in a suit of clothes. Judge Stone does not rest with this 
justification for the assessment of income taxes on nonresidents. 
He uses it to meet Mr. Shaffer on his own ground, and then ad- 
vances to another position. His analysis of the considerations 
that should control the legal concept of situs is well worth quoting: 





108 250 Fed. 876-77 (1918). 
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“Such an income of a nonresident is taxable not only because it fits 
in with the theory of the right of all taxation, 7. ¢., protection, but for 
another reason. The situs of things and choses in action and legal 
rights rests in many cases upon a legal fiction. The necessity of avoid- 
ing confusion, inconvenience or injustice arises in some instance, and 
the law settles upon a so-called situs. Familiar illustrations are: A 
married woman ordinarily partakes of her husband’s nationality and 
domicile; the law of domicile controls the descent of personalty; and 
many others to be found in the realm of private international law. 
These questions arise where there are conflicting claims of jurisdiction. 
Their settlement depends often, if not usually, upon broad considera- 
tions of public policy and justice. One main test in determining the 
public policy and justice of a situation is to examine the possible or 
probable effect of a particular holding. If the above view of this tax 
taken by the court does not prevail, there will result the possibility of 
avoidance of state income taxes. This latter through the possibility of 
taking up residence in a state with little or no taxation of that sort. 
Income taxation is too valuable and important a method of exercising 
the sovereign power of taxation to risk any diminution through a choice 
of residence at the hands of the party taxed who at the same time 
maintains his property and business as before. The public good re- 
quires its preservation in its entirety.” 1 


There can be little doubt that one or the other or both of these 
views of Judge Stone will prevail to the extent of furnishing suf- 
ficient justification for state taxation of income from business within 
its borders, irrespective of the domicil or character of the ultimate 
recipient of that income.’ It is most unlikely that any non- 





108 250 Fed. 877 (1918). 

107 This prophecy is ventured, notwithstanding the dissent of Judge Campbell in 
Shaffer ». Howard. Judge Campbell relies on the following statement of Mr. Justice 
Field in State Tax on Foreign-Held Bonds, 15 Wall. (82 U. S.) 300, 319 (1872): 

“The power of taxation, however vast in its character and searching in its extent, 
is necessarily limited to subjects within the jurisdiction of the State. These subjects 
are persons, property, and business. Whatever form taxation may assume, whether 
as duties, imposts, excises, or licenses, it must relate to one of these subjects. It is 
not possible to conceive of any other, though as applied to them, the taxation may be 
exercised in a great variety of ways.” 

On this as a premise, Judge Campbell insists that the Oklahoma income tax on 
residents is a tax on persons, and the tax on non-residents is either on persons, 
property or business. As a personal tax it cannot be sustained because there is no 
jurisdiction over the person of non-residents. As a tax on business or on property, 
it cannot be sustained because it selects for discrimination the property or the busi- 
ness of non-residents and thereby denies them the equal protection of the laws and 
the privileges and immunities of citizens of the several states. “ 
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resident will be given any deduction for the contribution of his in- 
telligence to the creation of the income taxed. His intelligence is 
a factor only as it is applied, and it is applied where the business 
operations take place. Yet there still remains the inquiry whether 
extra-state operations should not, whenever feasible, be given 
weight in determining what portion of the result of bi-state activi- 





The weakness of the argument here is in the assertion that for the purpuse of de- 
termining the validity of a tax on the property or business of nonresidents, “it must 
be considered as standing alone” (250 Fed. 873, 889). This is to say that it cannot 
be considered that residents are also taxed on their property and business within the 
state, when they are taxed on their income from that property and business and on 
other income besides. The argument is a flagrant example of the evil of reliance on 
differences in nomenclature to the disregard of similarity of substance. 

Whether a state should tax nonresidents on other income than that from business 
within its borders is open to doubt. The economic values behind income from ren- 
tals, from interest on bonds and from dividends on stock are within the state and are 
taxable by the state through appropriate methods. As to land within the borders 
there has never been any question. As to bonds secured by property within the 
state, State Tax on Foreign-Held Bonds, supra, on which Judge Campbell relied, 
must be regarded as modified by Savings & Loan Society ». Multnomah County, 
note 109, infra, to the extent of permitting a state to declare that such bonds are an 
interest in the property by which they are secured and taxable as such an interest. 
So the stock of domestic corporations owned by nonresidents may be taxed. Corry 
v. Baltimore, 196 U. S. 466, 25 Sup. Ct. Rep. 297 (1905). On the other hand ordi- 
nary debts due from residents to nonresidents are not taxable except when there are 
special circumstances, as in Metropolitan Life Insurance Co. v. New Orleans, 205 
U. S. 395, 27 Sup. Ct. Rep. 499 (1907), and cases therein cited. 

In so far as a state tax on income is in lieu of actual or possible taxes on the 
sources of such income, there would seem to be no constitutional objection to a tax 
on income derived by nonresidents from such sources. When, however, such a tax 
on the income of nonresidents is in addition to taxes on the sources of such income, 
or is on income from non-taxable sources, a different question is presented. The 
Manitowoc Gas case, note 1o1, supra, shows the disinclination of the Wisconsin 
court to permit the taxation of income due nonresidents from bonds issued by a 
domestic corporation. The decision professes to be based on an interpretation of the 
statute, but the construction is strained, and the decision is plainly influenced by a 
notion that an interpretation permitting such taxation would make the statute un- 
constitutional. There can be little dispute that a state ought not to tax nonresi- 
dents on both the income and the sources of income or on income from non-taxable 
sources, with the possible exception of the case where the combined tax on the source 
and on the income is not greater than customary taxation on the source alone, 
Whether the considerations which should induce self-restraint on the part of the 
state are sufficiently compelling to warrant coercion on the part of the Supreme 
Court is more debatable, but in view of the fact that all income is likely to be held 
taxable to an owner at his domicil, there seems good reason to insist that other states 
from which such income is derived should be restrained from adding more than one 
additional tax. We cannot hope to avoid double taxation by the action of different 
states, but so far as practicable the line should be drawn at this point. 
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ties should be allocated to each of the two states. It does not 
seem wholly equitable that, when goods are manufactured in one 
state and sold in another, the state of origin should receive all the 
benefit and the state of destination none. Once it is recognized 
that net income from interstate commerce is a proper subject of 
state taxation, lawmakers should strive to devise some method of 
apportionment whereby income that is earned partly in one state 
and partly in another shall be fairly divided between the two.!%® 
Those who enjoy a market place other than the state of their 
domicil or of their manufacturing may reasonably be required to 
contribute to the governmental expenses of that market place, for 
some of those expenses are likely to redound to their benefit. 

These considerations are doubtless more pertinent for legislators 
than for courts. Neither the Fourteenth Amendment nor the com- 
merce clause prescribes a. perfect system of taxation. No such 
system has thus far been evolved by the ingenuity of man. The 
courts can at best forbid only the most obvious inequities. What- 
ever rules of the apportionment of bi-state income may ultimately 
be sanctioned by the Supreme Court will operate in some particu- 
lars to the advantage of the state which suffers from their other 
effects. Each state is a state of origin of goods sold to its neigh- 
bors and a state of consumption of goods made by its neighbors. 
If Illinois is not allowed to get any of the proceeds of goods sold 
to her citizens from a factory in Wisconsin, she will be recompensed 
by not having to make deductions from the proceeds of goods sent 
from her factories to dwellers in Wisconsin. We can hardly look 
forward to an era when double taxation shall cease to be. The 
same hydra-headed conceptions which have permitted the eco- 
nomic value represented by intangibles to be reached by one state 
on one theory and by another state on another theory ' will be 
likely to produce the same results in the taxation of income. The 
most we can aim for is the most satisfactory compromise and ad- 
justment possible in a mundane world peopled and managed by 
finite individuals. 





108 The various types of unit rule will tend to make such an apportionment when 
the business in the several states is manufacture and sales and each state in which 
business is done is a market place for goods from other states and a place of origin 
for goods sent to other states. 

109 Compare Kirtland v. Hotchkiss, note 77, supra, with Savings & Loan Society ». 
Multnomah County, 169 U. S. 421, 18 Sup. Ct. Rep. 392 (1898). 
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An important step in this adjustment has been taken by a com- 
mittee of the National Tax Association, of which Professor Bullock 
of Harvard University is chairman. This committee has drafted a 
plan of a model system of state and local taxation "° which, if 
adopted by all the states, would go far towards remedying many 
of the evils now incident to the haphazard and contradictory tax 
systems of the sister states. The recommendations concern us 
here only in so far as they apply to income taxation. In brief the 
proposal is to divide income taxation sharply into a personal in- 
come tax and a business tax. In the taxation of personal incomes, 
the source of the income is to be neglected except when the federal 
Constitution forbids, as it probably still does in the case of income 
from the national government. In addition to the personal income 
tax, there shall be a business tax on the net income derived from 
business carried on within the jurisdiction. Extra-state income will 
thus be taxed only to the ultimate human recipient at his domicil. 
Business income, as such, will be taxed only where the income is 
earned. The business tax is to be in lieu of the various other de- 
mands now made on corporations by way of excises, franchise taxes 
and the like. For special reasons some other method of fixing the 
amount of the business tax may be substituted for the reference to 
the net income. 

These proposals, it is evident, will not do away with double tax- 
ation; but they will greatly minimize its inequities and other evils. 
There must continue to be two conceptions underlying an income 
tax: the earning of the income, and the enjoyment of the fruits 
thereof; the business, and the person. These two conceptions must 
be driven together in harness and under harmonious, if not uni- 
fied, control. Only by securing the adoption of substantially simi- 
lar plans by all the states to which the business of the nation pene- 
trates can we avoid the complexities and diversities which now 
beset us. The Supreme Court can only fix the outside limits of 
decency. Within those limits there is need for all the intelligence 
that the states can muster to substitute a reasonable degree of 





0 Pamphlet issued by National Tax Association, 195 Broadway, New York City. 
The pamphlet will be contained in the ProceEpinGs of the Association for 1918. 

1 In the next and concluding instalment of this series, consideration will be given 
to the inferences to be drawn from the opinion of Mr. Justice Pitney in the Oak 
Creek case, note 2, supra, as to the possibility of an abandonment of the doctrine that 
a state income tax cannot include the income from the federal government. 
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harmony for the chaos that is now characteristic of the aggregate 
of the fiscal systems of the several states. 


III. Taxes Not Measured by Income 


In his dissenting opinion in Western Union Telegraph Co. v. 
Kansas," Mr. Justice Holmes remarked: 
“Tf after this decision, the State of Kansas, without giving any reason, 
sees fit simply to prohibit the Western Union Telegraph Company from 
doing any more local business there or from doing local business until it 
has paid $20,100, I shall be curious to see upon what ground that legis- 
lation will be assailed.” ™ 


This curiosity cannot be said to have been completely satisfied by 
any of the decisions rendered thus far. In no case has a specific 
tax on local business been held to be a regulation of interstate com- 
merce or a denial of due process of law. Yet, on the whole, the 
cases appear to negative the existence of an unlimited power to 
impose specific taxes on the local business of a concern that is also 
engaged in interstate commerce. 

There are, indeed, intimations to the contrary in the decisions 
prior to the Western Union case. In Postal Telegraph Cable Co. v. 
Charleston,™* which sustained a municipal tax of $500 on the local 
business of a telegraph company, Mr. Justice Shiras declared: 


“Tf business done wholly within a State is within the taxing power of 
the State, the courts of the United States cannot review or correct the 
action of the State in the exercise of that power.” ™ 


In Osborne v. Florida,™* which sanctioned a state statute im- 
- posing occupation taxes graded according to the number of in- 
habitants in the cities and towns in which the occupation was 
carried on, which statute the state court had construed as appli- 
cable only to local business, Mr. Justice Peckham observed: 

“So long as the regulation as to the license or taxation does not refer 


to and is not imposed upon the business of the company which is inter- 
state, there is no interference with that commerce by the state statute.” "7 





M2 216 U.S. 1, 30 Sup. Ct. Rep. 190 (1910). 

u3 Tbid.,'54-55. 

4 153 U.S. 692, 14 Sup. Ct. Rep. 1094 (1894). 
15 Thid., 699-700. 

U6 164 U.S. 650, 17 Sup. Ct. Rep. 214 (1897). 
UT Tbid., 655. 
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Pullman Co. v. Adams™*® and Allen v. Pullman’s Palace Car 
Co."® have already been reviewed in the section dealing with taxes 
on privileges.”° The judges here appeared to be of the opinion 
that no tax on the local business could be a burden on the interstate 
business so long as the company was free to abandon the local 
business. These two cases were strongly relied on by the dissent 
in the Western Union case. Mr. Justice Harlan distinguished 
them on the ground that they involved no device to reach inter- 
state commerce or property beyond the state in the guise of a tax 
on local business,” thereby implying that such a device would 
henceforth receive the disapprobation of the court. 

Two other cases prior to the Western Union case call for con- 
sideration. Kehrer v. Stewart approved of a state statute “which 
provided that there should be assessed and collected ‘upon all 
agents of packing houses doing business in this State, two hundred 
dollars in each county where said business is carried on.’” ™ The 
State court had construed the statute to be applicable only to local 
business. It was conceded that most of the business was interstate 
in character, though the exact proportion of each was not shown. 
In Osborne v. Florida,™ ninety-five percent of the business was 
interstate. This fact is referred to by Mr. Justice Brown in the 
Kehrer case and declared to be immaterial. The attitude of the 
court on the general question is expressed as follows: 


“Tf the amount of the domestic business were purely nominal, as, for 
instance, if the consignee of a shipment made in Chicago upon an order 
filled there, refused the goods shipped, and the only way of disposing of 
them was by sales at Atlanta, this might be held to be strictly incidental 
to an interstate business, and in reality a part of it, as we held in Crutcher 
v. Kentucky, 141 U.S. 47; but if the agent carried on a definite, though a 
minor, part of his business in the State by sales of meat there, he would 
not escape the payment of the tax, since the greater or less magnitude 
of the business cuts no figure in the imposition of the tax. There could 
be no doubt whatever that, if the agent carried on his interstate and 
domestic business in two distinct establishments, one would be subject 





U8 189 U.S. 420, 23 Sup. Ct. Rep. 494 (1903). 

19 r91 U.S. 171, 24 Sup. Ct. Rep. 39 (1903). 

20 31 Harv. L. REv. 582-83. See also 32 Harv. L. REV. 405-06, 
121 31 Harv. L. REV. 592-03. 

2 1097 U. S. 60, 25 Sup. Ct. Rep. 403 (1905). 

8 Tbid., 61: 

14 Note 116, supra. 
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and the other would not be subject to the tax, and in our view it makes 
no difference that the two branches of the business are carried on in the 
same establishment. The burden of proof was clearly upon the plaintiff 
to show that the domestic business was a mere incident to the interstate 
business.” 15 


Later, in dismissing objections urged under the equal-protection 
clause, Mr. Justice Brown declared: 


“What the necessity is for such a tax, and upon what occupations it 
shall be imposed, as well as the amount of the imposition, are exclusively 
within the control of the State legislature. So long as there is no dis- 
crimination against citizens of other States, the amount and necessity 
of the tax are not open to criticism here.” ™ . 

The Kehrer case was followed in Armour Packing Co. v. Lacy,'”* 
in which the tax was $100 in each county and the fact appeared 
that the company did a large local business. 

These cases undoubtedly justify the curiosity betrayed by Mr. 
Justice Holmes in his Western Union dissent. The opportunity to 
satisfy that curiosity. was presented to the Supreme Court in Wil- 
liams v. Talladega,* but it was not grasped. A city ordinance 
imposing a tax of $100 was held void because it fell indiscriminately 
on all intra-state business including that done for the federal gov- 
ernment. With respect to the contention material to our present 
purpose, Mr. Justice Day declared: 

“Tt is further contended that the tax is unreasonable and unjust because 
of its effect upon interstate business. The reasonableness of the ordi- 
nance, unless some Federal right set up and claimed is violated, is a 
matter for the State to determine. It is contended that the result.of the 
tax upon the intra-state business conducted at a loss is to impose a bur- 
den upon the other business of the company, and is therefore void. The 
Supreme Court of Alabama, however, reached the conclusion that the 
attempted test for eleven months, showing a loss of eighty-six cents, is 
not a sufficiently accurate representation of the business of the company 
conducted at Talladega to render the tax void. With this view we agree, 
and we are not satisfied that the tax is such as to impose a burden upon 


interstate commerce, and therefore make it subject to attack as a denial 
of Federal right.” !° 





13 197 U.S. 60, 69, 25 Sup. Ct. Rep. 403 (1905). 
% Tbid., 70. 

27 200 U. S. 226, 26 Sup; Ct. Rep. 232 (1906). 
28 226 U.S. 404, 33 Sup. Ct. Rep, 116 (1912). 
129 Tbid., 416-17. “ 
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Here is the possible implication that a tax on local business may 
be so large or so disproportionate to the business taxed as to be 
regarded as a device for reaching the interstate business. At 
any rate, the court had a chance to declare that the tax could 
not be a regulation of interstate commerce, whatever the facts 
might be as to the profitability of local business. By failing to do 
so, it invites other complainants to try again if they have a stronger 
case to support their claim. A similar invitation was extended in 
Ohio Tax Cases ™® considered in the preceding instalment of this 
discussion." 

The case which gives sufficient warrant for the belief that there 
is a limit to the power of the state to impose specific taxes on local 
business, when that business is united with an interstate business, 
is General Railway Signal Co. v. Virginia ** decided in April a year 
ago. This case involved a writ of error from the Virginia decision 
considered in a previous section of this study.%* The prophecy 
was there ventured that the Virginia decision would be reversed 
by the Supreme Court. This prophecy was founded on the assump- 
tion that the Virginia excise on foreign corporations was measured 
by total capital stock with no maximum limitation, since nothing 
to the contrary appeared in the opinion of the Virginia court. 
The assumption, however, was contrary to fact, as corporations 
having a capital of $90,000,000 or more paid only $5,000. More- 
over, the amounts exacted of smaller corporations did not vary 
precisely with capital stock, except when the capital was between 
$50,000 and $1,000,000. One thousand dollars was demanded 
from every corporation with a capital between one and ten million 
dollars, $1,250 from those whose capital is between ten and twenty 
million, with corresponding increases of $250 for those in the higher 
classes. Thus the statute was like the hypothetical one suggested 
previously in this study,™ in which, instead of a single maximum, 
there was a series of maxima graded roughly according to capital 
stock. In discussing such a statute, it was argued that if Massa- 
chusetts made its exaction proper by a $2,000 maximum which was 
of value only to corporations with a capital in excess of $10,000,000, 





180 232 U.S. 576, 34 Sup. Ct. Rep. 372 (1914). 

131 32 Harv. L. REV. 405-07. 

182 246 U.S. 500, 38 Sup. Ct. Rep. 360 (1918). 

183 General Railway Signal Co. ». Commonwealth, 118 Va. 301, 87 S. E. 598 (1916), 
31 Harv. L. Rev. 756-60. Bes 
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it would not transgress by adding lower maxima for smaller corpora- 
tions.* A statute with a maximum, it was urged, should be re- 
garded as one imposing a specific tax, with a sliding discount in 
favor of corporations whose moderate capitalization entitled them 
to it. 

This is in substance the Virginia statute. It imposes a specific 
$5,000 fee and allows corporations having less than $90,000,000 
a deduction measured not precisely, but roughly, according to the 
amount by which their capital is less than $90,000,000. Mr. Jus- 
tice McReynolds appears to conceive it important that Virginia 
put the corporations into ten-million-dollar groups and did not 
vary the tax directly according to the capital, but it is hard to see 
how this is significant where there are fixed maxima. Moreover 
this does not describe the method of measuring the tax on corpora- 
tions whose capital was between $50,000 and $1,000,000. The 
statute could hardly have been more palatable if all such corpora- 
tions were charged the same amount, instead of a percentage of 
their actual capital. What is important is that there shall be a fair 
limit to any tax that may be imposed. It is apparent that the 
maximum or maxima must be reasonable, or the situation comes 
within the Western Union case rather than the Baltic Mining case. 

Such is clearly the position taken by the court in General Railway 
Signal Co. v. Virginia.*” The approval of the Virginia decision 
was accorded gingerly, Mr. Justice McReynolds saying: 


“Tnspection of the statute shows that prescribed fees do not vary in 
direct proportion to capital stock, and that a maximum is fixed. In the 
class to which plaintiff in error belongs the amount specified is one thou- 
sand dollars and, under all the circumstances, we cannot say that this is 
wholly arbitrary or unreasonable. 

“Considering what we said in Baltic Mining Co. v. Massachusetts, 231 
U. S. 68; St. Louis Southwestern Ry. Co. v. Arkansas, 235 U. S. 350; 
Kansas City, Ft. Scott & Memphis Ry. Co. v. Botkin, 240 U. S. 227; 
Kansas City, Memphis & Birmingham R. R. Co. v. Stiles, 242 U.S. 111, 
the two characteristics of the statute just referred to must be regarded 
as sufficient to save its validity. It seems proper, however, to add that 
the case is on the border line. See Looney v. Crane Co., 245 U. S. 178; 





14 31 Harv. L. REv. 738-39. 

135 Thid. 

136 31 Harv. L. REV. 777, 941-42. 
7 Note 132, supra. 
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International Paper Co. v. Massachusetts, 246 U. S. 135, and Locomobile 
Co. v. Massachusetis, 246 U. S. 146.” 8 


Among the circumstances thus taken into consideration and 
previously detailed in the opinion was the fact that the company’s 
contracts in Virginia called for a total consideration in excess of 
$200,000. The caution that the case is on the border line and the 
mild approval of the tax as not wholly arbitrary or unreasonable 
show clearly that a maximum limit or series of limits to an excise 
measured or roughly graded in accordance with capital stock does 
not save the statute from sin unless the maximum is reasonable. 
Curiosity may still be piqued to discover what will be the test or 
tests of reasonableness, but we may now be satisfied that a flat 
charge on the local business of a company that also conducts inter- 
state business is not immune from condemnation as a regulation of 
interstate commerce and a denial of due process of law. If this is 
true of an excise on the local business of a foreign corporation, it 
must also be true of specific taxes on acts or occupations, where we 
are relieved from any intrusion of the notion of an arbitrary power 
over the doings of a corporate entity. hae ak 

There remains for consideration only the question of the proper 
test of reasonableness. St. Louis, Southwestern R. Co. v. Arkansas *° 
declares that the basis of an excise on a foreign corporation engaged 
in combined local and interstate commerce may be that proportion 
of the total capital stock which represents the value of the property 
within the taxing district, though such property is used in inter- 
state as well as local commerce. This excise measured by the 
property within the state was in addition to an ordinary property 
tax, but it appeared that the right to do business as a corporation 
was not included in the assessment of that ordinary property tax. 
Mr. Justice Pitney’s opinion is flavored with the notion that this 
excise and the so-called ordinary property tax together did no 
more than to assess the total property at its value as a going con- 
cern, but it is not definitely stated that the propriety of measuring 
an excise on local business by the total property in the state is 
conditioned on the mode by which that property is assessed for 
ordinary taxation. It seems reasonable to assume that, in the 





38 246 U.S. 500, 511, 38 Sup. Ct. Rep. 360 (1918). 
39 235 U.S. 350, 35 Sup. Ct. Rep. 99 (1914). 
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absence of special circumstances, an excise or occupation tax on a 
local business may be based on all the property used in that business 
even though that property is also used in interstate business and is 
also subjected to an ad valorem property tax.” But it may readily 
be conceived that special circumstances may make such a measure 
of an excise or occupation tax a very real burden on interstate 
commerce. It is apparent that when such taxes are imposed on 
specially selected enterprises, they may in fact constitute serious 
discriminations against interstate commerce. All the property 
may be used for local as well as interstate commerce and yet the 
latter constitute by far the greater part of the total business. If a 
state is allowed free range in prescribing the rate of levy on such 
a property base, it may do quite as serious an injury to interstate 
commerce as it could inflict by basing the tax on total capital stock. 
Though the court may as a general rule accept property employed 
in local business as the proper measure of an occupation tax on that 
business, it must always have at hand its doctrine that every case 
depends on its own circumstances and must be ready to find the 
special circumstances that take the case out of the general rule. 

It must be impossible to lay down any general rule as to what is 
a proper amount to impose as a specific tax on a local business that 
is combined with an interstate business. All that can be said is 
that by and large the punishment must fit the crime. One thousand 
dollars may not have been too much for Virginia to demand of the 
Railway Signal Company in view of its contracts within the state. 
Yet the same sum based on: the same capital stock might prevent 
it from bidding: on small contracts within the state. Where the 
performance of the contract calls for interstate as well as local 
enterprise, a fee out of all proportion to the consideration for the 
contract may stand as an absolute bar to the particular interstate 
commerce. This is the vice of all occupation or business taxes that 
are not measured by the value of what is being taxed. The vice is 
particularly noxious in the case of corporations not regularly en- 
gaged in business within the state, but which merely enter to do 
occasional jobs. The vice does not seem to have manifested itself 





49 In Amos v. Postal Telegraph-Cable Co. (Fla.), 80 So. 293 (1918), the supreme 
court of Florida held that a state license fee or occupational tax measured by property 
within the state should exclude from the computation property employed exclusively 
in interstate commerce. The opinion regarded the construction as necessary to save 
the tax from being an unconstitutional regulation of interstate commerce. 
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in any of the cases of specific taxes that have come before the court, 
including the excises of Massachusetts and Virginia on foreign 
corporations. But there is no telling what concerns have been 
prevented by those taxes from coming in to take small, isolated 
contracts. Now that the states are assured that they may tax the 
income from all business done within the state, whether that busi- 
ness is local commerce or interstate commerce, there is no further 
excuse for any form of specific taxes for a general fiscal purpose. 

Through an income tax, the state may tax interstate as well as 
local commerce. This bears on the question of the reasonableness 
of specific taxes so long as the states choose to continue them. All 
that is subject to such a tax in strict legal theory is the local busi- 
ness. But we should not infer from this that the tax becomes an 
invalid regulation of interstate commerce as soon as it is dispro- 
portionate to the local business. The interstate commerce is tax- 
able, if the state goes about it in the right way. It may reach it by 
valuing property by a capitalization of earnings from its use, by 
imposing a gross-receipts tax in lieu of other taxes, and by levying 
a tax on net incomes. So also it should be allowed to reach it by 
specific taxes on local business, provided those taxes are not other- 
wise improper. The test of the reasonableness of any form of 
specific tax should be the relation of the amount demanded, not to 
the legal res which is formally the subject of taxation, but to the 
economic interest which in the light of all the decisions is actually 
liable for its proportional contribution to the state fisc. 

(To be concluded.) 
Thomas Reed Powell. 


CoLumBIA UNIVERSITY. 
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IGNORANCE OF IMPOSSIBILITY AS AFFECTING 
CONSIDERATION 


HERE seems to be considerable unanimity of opinion among 
courts and legal writers that if one of two parties to a bilat- 
eral agreement is wnaware that the promise of the other is because 
of the law impossible of being carried out, or of even being seriously 
considered, the party so unaware, upon a breach of the promise, ~ 
may sue in contract. It does not seem to the writer that this is a 
correct view to take of the matter, but that the true ground of 
recovery in such a case is estoppel, or if there has been fraud, that 
a tort action for deceit is the appropriate action to bring. 

In a well-known work on contracts ? it is said, ““When a positive 
rule of law renders the consideration impossible it will not support 
a contract.” This thesis is then illustrated by three examples: 
(1) ‘As where a person being indebted to another agreed with tle 
servant of his creditor that, in consideration of the servant dis- 
charging him for the debt, he would do certain work;”* (2) “a 
promise that another’s land shall sell for a certain sum on a given 
day;”’ * (3) “a promise to marry by one already married and known 
so to be by the other.” ® 

In the first of the cases quoted the inability of the servant to 
legally discharge his master’s debt made the consideration impossi- 
ble of rendition and the contract void. In the second the same 
reason holds, — the impossibility in law of compelling the sale of 
another’s land within a certain time or for a certain price. But it 
is in the third example that the words occur to which I wish to 
direct attention — “‘and known so to be by the other.” Only here is 
the state of mind of the promisee toward the promise depicted as 
having any bearing on the character of the promise as considera- 
tion. It is no consideration (and therefore no contract) for A to 
promise to marry B under these circumstances, and for apparently 





1 AsHiEy, THE LAw or Contracts, § 47; HARRIMAN ON ConTRACTS, 2 ed., § 2333 
Cuamm on Contracts, § 180. But see Watp’s Pottock on ConTRACTs, 396, 
note #S.” 2 E.tiott on Contracts, § 226. 

3 Harvy v. Gibbons, 2 Lev. 161 (1674); WALD’s PoLLocK ON CONTRACTS, 524. 

4 Stevens v. Coon, 1 Pinney (Wis.), 356 (1843). 

§ Paddock v. Robinson, 63 Ill. 99 (1872). 
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two reasons: (1) A is already married, and (2) B knows that fact. 
One is, it appears, just as much a factor as the other. If regard 
were had solely to the matter of legal impossibility, one might 
rather naturally think the first of the given reasons amply sufficient 
by itself, and the second superfluous or irrelevant. In point of 
logic, at any rate, any given thing which is impossible in fact 
would seem not to be less so because of the belief or unbelief as 
to its possibility on the part of one attempting to deal with it. 
It matters not whether the impossibility is physical or legal: One 
may think that he can tread on air, or commit a legal murder, 
but his thought about the matter would have no influence to 
change the outcome of his attempt to do either. And it would 
seem to be true that A’s promise to B to do either of these things 
would be of precisely equal value to B, whether A thought it 
possible to execute either feat, or impossible. In other words, you 
have on the one hand a state of mind, a subjective thing, and on 
the other a state of fact, an objective thing; and the whole pur- 
pose of this article is to cast a doubt, at least, on the propriety of 
allowing the former to count as consideration, when the considera- 
tion asked for is the latter. 

In order to show that this is done, let us take the case suggested 
by the opening paragraph — a case just the opposite of the one 
we have been considering — one where the promisee is unaware of 
the legal impossibility involved, and where consequently courts 
and writers on the law seem to be equally at one in holding that 
there is a contract.* Two cases illustrate this doctrine: Wild v. 
Harris’ and Millward v. Littlewood. In both cases a married 
man promised to marry an unmarried girl who was ignorant of his 
existing status, in return for her promise made in good faith to 
marry him. In each case, the girl suing him in assumpsit for breach 
of promise was allowed to recover. In the former of the two cases 
it was urged in defense that no consideration for the defendant’s 
promise had been shown, since the plaintiff on her own part could 
not perform her promise to marry defendant; and it was also said 
that a consideration is insufficient, if its performance be utterly 
impossible. Counsel also suggests that defendant might have 





® See page 1, note 1. See also WILLISTON ON SALES, § 663, note 4. 


7 7 C. B. 999 (1849). 
8 5 Exch. 775 (1850); 2 WILLISTON, CASES ON CONTRACTS, 552. 
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rendered himself liable to a tort action for deceit — a view of the 
matter which later commended itself to an American court.’ In 
deciding the case of Wild v. Harris for the plaintiff, Wilde, C. J., 
held that the promise alleged was to marry the plaintiff within a 
reasonable time; and that the plaintiff’s counter-promise to marry 
the defendant within a reasonable time was, for one thing, “not 
absolutely impossible of performance, for his wife might have died 
within a reasonable time, and so he would have been in a condition 
to perform his promise to the plaintiff.” This means of outflanking 
the fortress of legal impossibility thus seized upon by the English 
judge did not meet with the approval of the court in Noice v. 
Brown,” on the theory that the practical effect of it was to make 
the law countenance an agreement in derogation of the marriage 
relation, and establish a rule contrary to public policy. This would, 
doubtless, be the judgment of most courts to-day." An agreement 
to marry after the death or divorce of a present spouse would be 
just as void, just as impossible for the law to consider seriously or 
permit, as would be under the same circumstances an agreement to 
marry presently. But however that may be, it is with the latter 
kind of case, and not with the former, that I wish to deal. In order 
that the discussion may be more clear, let us take as our model the 
following A B case: 


' A, a married man, intending to deceive B, an unmarried girl ignorant 
of A’s existing marriage; promises to marry B presently, and in return 
for his promise requests and obtains B’s promise to marry him presently. 


The question is, can there be found in such a combination of facts 
any consideration upon which a contract can be erected that is 
binding upon A, and if so, what is it that B does that constitutes 
such consideration? 

The usual answer, or an essential part of it, as has already been 
pointed out, is that B is ignorant of A’s existing marriage, and that 
therefore an action ex contractu lies." When so stated,. it seems 





® Pollock ». Sullivan, 53 Vt. 507, 38 Am. Rep. 702 (1880). See also Blattmacher ». 
Saal, 29 Barb. (N. Y.) 22 (1858). Opposed to these two cases, which seem to the 
writer to take the right view, are Coover v. Davenport, 1 Heisk. (Tenn.), 368 (1870), 
and Kelley v. Riley, 106 Mass. 339 (1871). 

10-38 N. J. L. 228 (1876); 2 Wrttiston, Cases on CONTRACTS, 543. ° 

1 Brown ». Odill, 104 Tenn. 250, 56 S. W. 840 (1900). 

% Coover v. Davenport, 1 Heisk. (Tenn.), 368, 377: “As plaintiff did not know that 
defendant was married, it was a lawful contract on her part,” etc. 
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like the baldest kind of an assumption, unless it is really meant 
that ignorance is the consideration. Unless this is intended, then 
consideration is assumed here and not proved. It is equally and 
for the same reason an assumption to say that there is a contract 
voidable at B’s option on her discovery of A’s fraud. In spite of 
exceptions, in our law one does not talk of contract as a usual thing 
‘ without first making sure that consideration is there. Neither does 
it seem satisfactory to say with the court in Coover v. Davenport that 
there is a lawful contract on the part of the innocent party, for the 
same assumption is here made, and the statement implies a belief 
that a contract may be made by one party out of his own promise, 
whereas in a bilateral contract there must be two promises, each 
of which, in some way, furnishes consideration for the other. 

Professor Langdell says, “Both the mutual promises must be 
binding, or neither will be, . . . for if one of the promises is for 
any reason invalid, of course the other has no consideration, and 
so they both fall.” In Kelley v. Riley ™ it is said: 


“The strict rule that a consideration to support a promise is insufli- 
cient, if its performance is utterly and naturally impossible, is met by 
the suggestion, that even if the future performance here [7. e., the agree- 
ment here was to marry within a reasonable time after making it] is to be 
treated as utterly impossible, yet the detriment or disadvantage which 
must necessarily result to the plaintiff in relying for any time on the 
promise affords sufficient consideration to support the defendant’s 
contract.” 


This is not very convincing, and is, in fact, the first ground of 
judgment in Wild v. Harris. It seems to be a sufficient reply to say 
that it is not the consideration defendant asked for. Mere reliance 
upon a promise is not to be accounted consideration, even though 
detriment accompanies such reliance, and the reliance was reason- 
able, natural, and innocent. At least such facts would not con- 
stitute consideration in any widely accepted definition of that 
term. True, the consideration defendant asked for (a promise of 
marriage) was impossible of fulfilment; still it may, I think, be 
questioned whether that fact gives a court the right to say, ‘Because 
the consideration you asked is an impossible one, you must there- 
fore take as your consideration and be bound in a contract thereby 





18 SUMMARY OF THE LAw or ConrTRACTS, § 82. 
4 106 Mass. 339, 342 (1871). 
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something you did not ask for.”’ Back of this attitude of the courts 
it is hard to avoid seeing as its more or less unconscious motive 
and source, perhaps, a certain indignation at the defendant’s 
wrongful conduct, and a feeling that he is not in a position to 
object to being harnessed in a contract, since at any rate he is the 
author of his own woes. Doubtless such a view is justified as far 
as the defendant personally is concerned, but what about legal 
theory? Does an immoral man cease in the eyes of the law because 
of his immoral tendencies to be capable of setting his personal 
estimate on the relative values of things? Can he, in other words, 
no longer lawfully know his own mind? Of course_he cannot be 
allowed to carry out his project, but the question that concerns us 
is merely this: Is it good legal theory to say that the defendant is 
not only to be so prevented, but that also he is guilty of the breach 
of a contract made upon a consideration he did not ask for, but 
which the law provided, in order to fix a contract liability upon 
him? This appears to be undesirable. ‘The consideration is the 
matter accepted or agreed upon as the equivalent for which the 
promise is made.” ” 

In Meyer v. Haworth ® the sects were that a merchant had sold 
goods to a married woman supposing her to be single. Later he 
sued her in assumpsit, relying on her promise to pay for the goods 
made by her subsequent to her husband’s death. It was held there 
was no consideration for her second promise, since the first promise 
(made during her coverture) to pay for the goods was wholly void. 
Professor Williston says in this connection: 


“A promise which is void is insufficient consideration, and the cases 
indicate no inquiry on the part of the court whether the party giving a 
promise in exchange for the void promise knew or did not know the facts 
which made void the promise he received.” ?” 


In a note to the same passage the same writer suggests, 


“Tf lack of knowledge of these facts made a difference, it might be 
urged that mistake rather than lack of consideration was the reason for 
the invalidity of the bargain.” 


If the promisee’s “unawareness” of the invalidity of the other’s 
promise does not form consideration and give rise to a contract 





18 LEAKE ON CONTRACTS, 6 ed., 435. 1% 8 A. & E. 467 (1838). 
17 27 Harv. L. REV. 517. , 
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in Meyer v. Haworth, why should it do so in our A B case? The 
girl’s promise seems in no respect to be a more substantial con- 
sideration than the married woman’s. Both are void in law when 
made. “A void agreement is one which entirely fails to receive 
legal recognition or sanction, the declared will of the parties being 
wholly destitute of legal efficacy. Holland sets down as the 
third constituent element of a contract, “The matter agreed upon 
must be at the time of the agreement both possible and legally 
permissible.” '® Terry writes, ‘‘We speak of a void contract, 
although an agreement which is simply void is not perhaps in 
strictness a contract at all.’’?° And, indeed, how can the most 
worthy motive, or the most reasonable ignorance on the part of the 
one making a promise be regarded as consideration, if such an one 
is thereby obligated to nothing at all, and if no value present or 
prospective is exchanged? Ina case like ours, where the impossi- 
bility of the promise follows from its illegality, it might well be said 
that, even though quite innocent from a moral point of view, a 
promise may still be unlawful in the sense that it is not capable of 
being legally carried out. 

Let us look at the matter now from another standpoint — that 
of physical (as opposed to legal) impossibility: Suppose A to be 
the owner of a cargo of goods which he offers to sell to B for a 
certain price, and that B accepts the offer. Both parties believe 
that the cargo is in existence; but the fact is that at the time the 
contract was entered into ship and cargo were at’ the bottom of 
the ocean. Admittedly no contract exists in such a case. The 
same absence of contract results where a legal impossibility of 
performance intervenes, as where A’s agent with full authority to 
do so had made a valid sale of the cargo to a third person, but A 
did not know this fact when he offered to sell it to B.“ In both 
cases the parties are unaware of any obstacle or impossibility. Their 
minds “meet” in an abstraction, viz., the idea of a cargo of a 
certain sort, under certain physical surroundings. Yet for all 
their “unawareness” of any impossibility of performance, the fact 
that performance is impossible prevents there being a contract. 





18 SALMOND, JURISPRUDENCE, 5 ed, 309. _, 

19 JURISPRUDENCE, 11 ed, 273. 

20. LEADING PRINCIPLES OF ANGLO-AMERICAN Law, § 172. 
1 Hastie v, Couturier, 9 Exch. 102 (1853). 
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The ignorance of parties as to the impossibility makes no difference, 
and accordingly we are not obliged to seek the reason for there 
being no contract in some other element — such as, e. g., mistake. 
In fact, the latter theory seems not to work well here, if the theory 
is true that all the law requires for the formation of a contract is 
that the parties agree upon the abstract character of the thing 
promised,” that is, upon a mere idea stripped of all physical attri- 
butes and surroundings — actualities and potentialities — that the 
only requirement is that “the promise in question must appear * 
to be for the doing of some act which if actually performed would 
be a good consideration for a binding unilateral promise.” It is 
true that the cargo is at the bottom of the sea, but what of it? 
The idea of the cargo is undestroyed and unchanged by any possible 
alterations in the physical condition or location of the cargo, the 
parties being ignorant of the alterations. If the idea alone is the 
thing that matters, and it is to be released from all legal obligation 
to correspond with or even resemble the reality, a mile or so of 
salt water makes no difference. 

If we change the case just put by supposing that at the time of 
the agreement A, by wireless message, knew that the cargo had 
gone down in mid-ocean, while B remained as before ignorant of 
this, and supposed that the cargo was still afloat and would in good 
time arrive in port, the case — as far as impossibility of perform- 
ance and B’s ignorance of it is concerned — seems to be identical 
with the AB case. We have added, however, the element of fraud. 
Is there any reason to believe that this added ingredient, 7. e., A’s 
fraudulent intention, or his knowledge of the impossibility of per- 
forming his promise, should make the transaction any more a 
contract than it was when A was innocent of such intent and 
knowledge? It is just as impossible in the latter as in the former 
case for A now or ever to deliver, and for B now or ever to receive 
and pay for that particular cargo. The expressed intentions or 
minds of both parties are exactly as before. It is only when you 
come to the unexpressed mind. or intent of A that you find any 
difference. But this old criterion of the law, the “meeting of 
minds,” if applied here, would furnish an additional reason for 
denying the existence of a contract, since A thought “TI am selling 
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to B a cargo which is at the bottom of the sea,” and B thought ‘‘I 
am buying from A a cargo which is afloat.” Of course, if the 
“agreement upon an abstraction theory” is held to, one should 
probably think there was a contract both where A was ignorant 
and where he was aware of the impossibility of performing, since 
in one as much as in the other there was a “meeting of the minds” 
upon an idea, viz., “cargo.” 

This theory of agreement in the abstract does not impress one 
as altogether suitable for wide application in a science like the law 
which professes to move in and about a real world of men and 
affairs.* It would seem to the writer that such a promise, issuing 
forth from an agreement on an abstraction, with an actual breach 
certain to follow, is not one whit more valuable or likely to be the 
real motive of men’s dealings with one another than was the 
making of a promise in fact, — the mere making the vocal organs 
to utter a succession of sounds, which in the view of Professor 
Ames was sufficient to form consideration, and was the essence 
thereof. More recently legal theorists are inclined to say that 
if a promise cannot be performed it is a nullity. Certainly, from a 
practical standpoint, this would seem to be good sense. Such a 
promise can have no present or future value. This feature, or 
what we might term the hopelessness of future value or advantage, 
distinguishes the cargo case, the married woman’s case, and the 
AB case from those cases where an infant exchanges promises with 
an adult. It seems to be now generally agreed that in this sort of 
transactions there is no real consideration given by the infant.* 
But while from a strictly legal and technical point of view this 
seems indubitable, on the other hand it seems equally indubitable 
that in the infant’s promise there is at least a hope of value or 
advantage in the future. He may perform his promise, and that 
fact alone is sufficient to distinguish it from a case like ours. There 
is, then, something which is in the nature of consideration, at least, 
in the infant’s agreement, although there is no mutuality of obli- 
gation.”” This possibility of the final rendition of value also dis- 
tinguishes from ours a case where A has by fraud induced B to 





* Hotmes, THE Common Law, 1, 36. 

5 13 Harv. L. REV. 31, 32. 

% See WILLISTON, in 27 Harv. L. REv. 528, 529; ASHLEY ON CONTRACTS, § 43. See 
also Ballantine, in 28 Harv. L. Rev. 128, 129. 

27 Professor Ballantine, 11 Micu. L. REV. 434. 
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enter into a contract. Ais bound while B is free; but in the ordinary 
case, where no impossibility of performing the agreement intervenes, 
the law does not deny A the right to expect that if he goes ahead 
with the contract upon the affirmance thereof by B, the latter will 
carry out his side of the agreement. 

Professor Williston, defining what constitutes sufficient considera- 
tion in a bilateral contract, says: 


“Mutual promises each of which assures** some act or forbearance 
that will be, or apparently may be, detrimental to the promisor or bene- 
ficial to the promisee, and neither of which is rendered void by any rule 
of law other than that relating to consideration, are sufficient considera- 
tion for one another.” 79 


Apply this test to our A B case, and the result appears to be that 
there is no act of any nature or quality whatsoever that is “assured.” 

Professor Ballantine would modify the above definition and 
rather state it thus: 


“Consideration is something of possible value given or undertaken 
to be given in return for something promised;” and he adds, “The test 
of the consideration is the possible value of the thing promised and not 
the effect of the promise itself.” *° 


That is to say, consideration is not to be sought in the promises in 
fact, or in the actual performances of the promises, but in a prom- 
ised performance, or a prospective value bargained for. Of course 
anyone can “undertake to give something of possible value,” 
even though he has no idea of actually doing so, or though he well 
knows at the time he promises that the law will make it impossible 
for him to execute his undertaking. So, while this theory of 
consideration offers hospitality to the outcast voidable contracts 
(those of infants, insane or drunken persons, or others whose 
promises are for any reason performable only at their own option) * 
it seems to me that it justifies calling our A B case a ‘‘contract” 
only for the same reason that Professor Ames’ theory of considera- 
tion would allow of this, viz., in the one case as in the other one is 
dealing in reality with a “lip” promise. Anyone who undertakes 





%8 Italics are mine. 
29 27 Harv. L. REv. 527, 528. 
30 28 Harv. L. REv. 133. 


rz Micu. L. REV. 429, 430; 28 Harv. L. REv. 130; see also Professor Williston in 
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to give what he knows he cannot give is doing nothing of any 
moment — nothing but moving his lips. It is a mistake to class 
our kind of case with voidable contracts, as Professor Ames does.* 
It belongs rather with the void contracts of married women. 

Professor Ballantine thinks the fact that the promise of a married 
woman is not binding is not necessarily due to its being void in law, 
and therefore incapable of serving as consideration, and that it has 
been somewhat hastily assumed that there is no consideration given 
by a married woman’s promise. In fact, he thinks that there is 
consideration here, though no mutuality of obligation.* This result 
follows readily enough, of course, if one accepts Ames’ theory of 
consideration; but if the test of consideration is made to be a 
detriment in the sense of a binding obligation, either assumed in 
the present or assured ‘for the future, or if it is to be found in the 
exchange of a real present value or a possible future value of a real 
kind, it is hard to see how there can be a consideration in either 
promise in our A B case. It is equally hard to see how there is any 
mutuality of obligation, if, indeed, any distinction is to be made 
between these two ideas.™ 

In short, no present theory of consideration seems able to account 
for our case as a “‘contract.” If not dealt with on the theory of 
tort, it should be treated on the principles of quasi-estoppel. The 
man’s promise is originally gratuitous, but as it was relied on by 
the girl innocently, reasonably, and to her disadvantage, it should 
be upheld. If it is to be continued to be treated by courts and 
theorists as a contract, I think it can only be said that it is another 
of those cases which the courts are ready to enforce without any 
consideration having been given, and which led Professor Ashley 
to advocate that the whole doctrine of consideration be done away 
with. 

Edward W. Hope. 


UNIVERSITY OF OREGON 
Law ScHOOL. 





2 13 Harv. L. REv. 33, 34. See also Professor Ballantine, 11 Micu. L. REv. 429. 
33 11 Micu. L. REV. 429; so, Ames, 13 Harv. L. REV. 33. 
* Williston, 27 Harv. L. Rev, 525; HARRIMAN ON CONTRACTS, 2 ed., § 103. 
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THE POWERS OF CORPORATIONS CREATED 
BY ACT OF CONGRESS 


HE Supreme Court of the United States has decided that the 

Federal Reserve Board may give national banks permission 

to engage in the business of acting as trustees and as executors and 
administrators and as registrars of stocks and bonds.! 

This suggests the question whether there has been any modifica- 
tion of the doctrine of M’Culloch v. Maryland * and Osborn v. Bank 
of the United States,’ and what are the scope and extent of the powers 
that may be exercised by corporations created by act of Congress. 

The creation and control of corporations by federal statute has 
been suggested as a remedy for the evils arising out of the diversity 
and feebleness of state control over companies engaged in trans- 
portation or commercial business of nation-wide concern, and it has 
even been urged that existing state corporations should be required 
to accept incorporation under federal laws as a condition of being 
allowed to engage in commerce with joreign nations and among 
the states. With the growth of national consciousness little need 
is felt of drawing very technically the lines between the spheres 
of state and federal legislation, and the present tendency is to 
ignore these distinctions and to consider rather the question of 
practical efficiency. It is important, therefore, that we should keep 
in mind the limitations which the Constitution has put upon the 
purposes for which Congress may create corporations and the powers 
with which corporations so created may be endowed. A corporation 
is something more than the personification of an association of 
individuals; its personality, its properties and powers are derived 
from the laws of the sovereignty by which it was authorized, or 
at least recognized, to be a legal person. It is not enough that an 
association of individuals has filed a certificate in a public office 
declaring itself to be a corporation and stating the objects and 





1 First National Bank 2. Union Trust Co., 244 U. S. 416 (1917), reversing the 
judgment of the supreme court of Michigan in 192 Mich. 640, 159 N. W. 335 (1916), 
and overruling the decision of the Supreme Court of Illinois in People ». Brady, 271 Til. 
100, 110 N. E. 864 (1915). 

2 4 Wheat. (U. S.) 316 (1819). 

3 g Wheat. (U. S.) 738 (1824). 
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purposes for which it was organized. The legal existence of the 
corporation and its powers depend upon the jurisdiction of the 
state which created it or the recognition of the state wherein it 
operates. The principles governing the power of Congress to create 
corporations and the extent of the power conferred are stated by 
Chief Justice Marshall in the cases of the first and second banks of 
the United States. 

The power to create corporations is not one of the substantive 
powers conferred upon Congress by the Constitution. ‘Among 
the enumerated powers,” says Chief Justice Marshall in M’Culloch 
v. Maryland ‘ “we do not find that of establishing a bank or creating 
a corporation.” He was discussing the question whether this 
power, admitted to be a power appertaining to sovereignty, was 
one which appertained to the sovereignty of the state or to that 
of the United States, and he said: 


“The power of creating a corporation, though appertaining to sover- 
eignty, is not, like the power of making war, or levying taxes, or of 
regulating commerce, a great substantive and independent power, 
which cannot be implied as incidental to other powers or used as a means 
of executing them. It is never the end for which other powers are 
exercised, but a means by which other objects are accomplished.” § 


It was decided in that case that the creation of a bank with the 
power to transact private banking business was an appropriate 
means for carrying into execution the powers expressly given to the 
government of the United States, and the creation of such a cor- 
poration was held to be justified by the authority given to make — 
“all laws necessary and proper for carrying into execution the 
enumerated powers and all other powers vested by the Constitution 
in the government of the United States.” 

Again, in Osborn v. Bank of the United States, the Chief Justice 
said: 


“Why is it that Congress can incorporate a bank? This question was 
answered in M’Culloch v. The State of Maryland. It is an instrument 
which is ‘necessary and proper’ for carrying on the fiscal operations 
of government. Can this instrument, on any rational calculation, effect 
its object, unless it be endowed with that faculty of lending and dealing 
in money which is conferred by its charter? If it can, if it be as competent 


4 4 Wheat. (U. S.) 316, 406 (1819). 5 [bid., 411. 
® g Wheat. (U. S.) 738, 861 (1824). 
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to the purposes of government without, as with this faculty, there will 
be much difficulty in sustaining that essential part of the charter. If it 
cannot, then this faculty is necessary to the legitimate operations of 
government and was constitutionally and rightfully engrafted on the 
institution. It is, in that view of the subject, the vital part of the cor- 
poration: it is its soul; and the right to preserve it originates in the 
same principle with the right to the skeleton or body which it animates.” 


These decisions declare the principles upon which rests the power 
of Congress under the Constitution to create corporations and 
indicate the extent of the powers that may be conferred upon them. 
In view of these principles Congress created the national banks 
under the act of June 3, 1864.’ Of this act the Supreme Court said 
in 1875,° 


“The constitutionality of the act of 1864 is not questioned. It rests on 
the same principle as the act creating the second bank of the United 
States. The reasoning of Secretary Hamilton and of this court in 
M’Culloch v. Maryland (4 Wheat. 316) and in Osborn v. Bank of 
the United States, (9 id., 708) therefore, applies. The national banks 
organized under the act are instruments designed to be used to aid the 
government in the administration of an important branch of the public 
service. They are a means appropriate to that end. Of the degree of 
necessity which existed for creating them Congress is the sole judge.” 


Victor Morawetz, in an article in the HarvARD Law REVIEW 
for June, 1913, suggested that although the court was right in 
sustaining the constitutionality of the national bank act, it seemed 
little more than a pretense to assert that an unlimited number of 
banks, some of them small and intended only to give local banking 
facilities, were incorporated to serve the fiscal operations of the 
government and that a sounder and better ground was the power 
to regulate commerce among the states; but it is to be noted that 
the consolidation of some of these banks under the National Reserve 
Bank Act has now proved their usefulness for serving the fiscal 
operations of the government and the transportation of armies in 
time of war. 

When Congress in 1913° conferred on the Federal Reserve 
Board power to license such national banks as should apply for it, 





7 13 Stat. aT L. go. 
8 Farmers’ & Mechanics’ National Bank ». Dearing, 91 U. S. 29-33 (1875). 
® 38 Stat. AT L. 262. 
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power to act as trustees and executors and administrators and 
registrars of stocks and bonds, it was insisted that these functions 
bore no real relation to the purpose of serving the fiscal opera- 
tions of the government or regulating commerce among the states, 
nor to any of the federal purposes for which Congress had power 
to authorize corporations to be created; that the functions were 
not even the proper functions of a private banking business, but 
were governed by different rules of law peculiarly within the 
province of the state and that the duties of executors and adminis- 
trators were derived and regulated wholly through state laws. 
The question came before the Supreme Court of Michigan in 
Grant Fellows, Attorney General v. First National Bank of Bay 
City’® and before the Supreme Court of Illinois in People ex rel. 
First National Bank of Joliet v. Brady, Auditor." 

In both cases the decision was that the permission given by 
Congress through the Federal Reserve Board to the national banks 
did not avail to authorize them to carry on the business of trust 
companies and registrars of stocks and bonds, nor to act as executors 
and administrators within the states. 

The decision of the Supreme Court of Michigan was taken to 
the Supreme Court of the United States and the judgment was 
reversed. The effect was to overrule also the opinion of the 
Supreme Court of Illinois in the Joliet bank case. The opinion of 
the Supreme Court of the United States was delivered by the Chief 
Justice. He said the court below, while recognizing that it had 
been settled beyond dispute that Congress had power to organize 
banks and endow them with functions both of a public and private 
character, had, 


“instead of testing the existence of the implied power to grant the par- 
ticular functions in question by considering the bank as created by 
Congress as an entity, with all the functions and attributes conferred 
upon it, rested the determination as to such power upon a separation 
of the particular functions from other attributes and functions of the 
bank, and ascertained the existence of the implied authority to confer 
them by considering them as segregated, that is, by disregarding their 
relation to the bank as component parts of its operation.” 





10 192 Mich. 640, 159 N. W. 335 (1916). 271 Ill. 100, 110 N.'E. 864 (1915). 

An article of my own on the Illinois case, with an outline of the arguments of 
counsel and court, appeared in 16 Cot. L. REv. 386. 

12 244 U. S. 416, 424 (1917). 





























POWERS OF CORPORATIONS CREATED BY CONGRESS 693 


The Chief Justice said that while fully recognizing the right of 
Congress to exercise its legislative judgment as to the necessity of 
creating the bank including the scope and character of the public 
and private powers which should be given to it, the court dis- 
regarded this discretion in Congress to determine whether it was 
relevant or appropriate to give the bank the particular functions 
in question, and in so doing the court below took a mistaken view 
of the actual conditions and failed'to observe that the state banks 
exercised these same functions and by reason of this were rivals 
in the same field of business so that it was plain that it was neces- 
sary to confer these functions upon the national banks in order to 
promote their efficiency and the success of their business. As to 
the point that the functions of executors and administrators and 
trustees were peculiarly within the domain of state regulation, the 
court said that it was established in M’Culloch v. Maryland and 
Osborn v. Bank of the United States that 


“although a business was of a private nature and subject to state regula- 
tion, if it was of such character as to cause it to be incidental to the 
successful discharge by a bank chartered by Congress of its public 
functions, it was competent for Congress to give the bank the power to 
exercise such private business in codperation with or as part of its public 
authority.” 


The Supreme Court took no notice of the suggestion of counsel 
that Congress had not, in fact, declared its opinion that the new 
privileges conferred were necessary to the efficiency of the national 
banks. They only declared that they might be conferred by the 
Federal Reserve Board on such national banks as applied for them. 
It is, perhaps, sufficient that Congress should determine that 
these privileges were necessary to the efficiency of any national 
bank that should, in view of the rivalry of state banks, find it was 
desirable that it should take up these new lines of business. It 
will be observed that in this case of the national banks the court 
found as an essential fact that the new functions now conferred 
upon them were functions which had now become familiar functions 
of state banks, their rivals in the banking business, so that it was a 
reasonable exercise of discretion for Congress to consider them a 
relevant and appropriate means of preserving the efficiency of the 
banks as instrumentalities in carrying into execution the purposes 
of the government for which they were created. 
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The question whether the national banks should be authorized 
to extend their business over these new fields is not perhaps a matter 
of much moment. The case is important because of its bearing 
upon the question of the scope and extent of the powers that may 
be conferred by Congress upon a corporation created by it for the 
execution of any of the powers given to it by the Constitution. 
Does it extend the doctrine of M’Culloch v. Maryland and Osborn v. 
Bank of the United States? Is it true, as was insisted by Justice 
Ostrander in the court below, that the decision involves the conclu- 
sion that if Congress has lawfully created a corporation in aid of the 
fiscal operations of the government, it may confer upon it the 
powers of a trading company or a transportation company, or to 
go further and to speak more generally, is there anything in this 
decision that indicates that Congress having created a corporation 
with such powers as in its judgment make it an appropriate means 
of executing the powers committed to the federal government, it 
may incidentally confer upon it powers not essential to its efficiency 
for those purposes and having no relation to those purposes? 

Before considering the arguments that have been urged in favor 
of the extension of the field of the activities of federal corporations, 
it may be well to note that for more than a century Congress, except 
in legislating for the territories and the District of Columbia, has 
rarely exercised its incidental power to create corporations other 
than the national banks and the Pacific Railroad companies. 
Charters were granted to some interstate bridge companies and 
ferry companies, some canal companies and a few associations 
of a benevolent or social character of general concern; but the 
movement now is toward the incorporation by general law of rail- 
road and transportation companies, of large commercial corpora- 
tions engaged in interstate commerce and even of companies 
engaged in manufacturing goods intended to be carried in interstate 
commerce. | 

There is a chapter in the first edition of ‘Thompson on Corpora- 
tions,” 1895, entitled “National Corporations” containing an his- 
torical sketch in less than three pages. The chapter was written 
by Russell H. Curtis of the Chicago bar and the article appeared 
first in 21 AMERICAN Law REVIEW, 258 (1887). He says that in 
1791 Congress incorporated the earliest bank of the United States, 
the charter of which expired by limitation in 1811. In 1815 a bill 
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to incorporate a national bank was passed by Congress, but was 
vetoed by President Madison. In 1816 Congress granted a charter 
for twenty years to the second bank of the United States, but before 
the charter expired President Jackson, on September 24, 1833, 
found a Secretary of the Treasury who would consent to -obey his 
order to withdraw the funds of the United States from the bank. 
In 1863 Congress passed a statute authorizing the formation of 
national banks ® and the existing National Bank Act was approved 
June 3, 1864. 

In 1862 Congress chartered the Union Pacific Railroad and 
Telegraph Company," and by the same act granted franchises to 
certain state railroad companies with provision for their future 
consolidation, which was effected in part in 1880, and it was held 
by the Supreme Court in 1883 ® that a suit relating to the validity 
of the consolidation was a suit arising under the laws of the United 
States. In 1866 Congress chartered the Atlantic and Pacific 
Railroad Company to build a line from Missouri to the Pacific 
coast,'* and in 1871 a charter was granted to the Texas and 
Pacific Railroad Company.” 

The Supreme Court in 188418 held that these and similar com- 
panies were strictly suits arising under the laws of the United States, 
and this is now the settled law.’ 

Justice Bradley, in 1887, speaking of these statutes granting 
franchises to the Pacific Railroad companies, said: 


“Tt cannot at the present day be doubted that Congress, under the 
power to regulate commerce among the several States, as well as to 
provide for postal accommodations and military exigencies, had authority 
to pass these laws.” ”° 


In 1865 Congress incorporated the Freedman’s Savings and 
Trust Company and in 1866 the National Asylum for Disabled 
Volunteer Soldiers, but both of these were made corporations of 
the District of Columbia; but the Forty-ninth Congress went 
further and incorporated the National Trade Union of the District 
of Columbia, with authority to establish branches in all the states. 





% 12 Stat. aT L. 665. 4 Tbid., 480. 
18 Ames v. Kansas, 111 U. S. 449 (1883). 
16 14 Srat. aT L. 292. 7 76 Stat. at L. 573. 


18 Pacific Railroad Removal Cases, rr5 U. S. 1 (1884). 
19 MORAWETZ ON CORPORATIONS, §§ 984, 985. 
* California v. Pacific R. R. Co., 127 U. S. 1, 39 (1887). 


le ms nsdn onan 


Ne ee 
na 38 ev aND een Molin A —Bosier Stet SPO AAS MNO KR GF OE HS 8S. 





696 HARVARD LAW REVIEW 


In 1871 Congress granted a charter to the Centennial Board of 
Finance for the national exposition of 1876. 

In 1889, for the purpose of regulating commerce with foreign 
countries and among the states, Congress incorporated the Mari- 
time Canal Company of Nicaragua as a private stock company for 
profit with authority to construct a canal in foreign territory, and 
in 1890 the North River Bridge Company was incorporated by 
Congress with power to build a bridge over the Hudson River 
between New York and New Jersey, to exercise the right of eminent 
domain and to sue and be sued in the United States Circuit Court.” 

The Supreme Court likened the creation of this corporation to 
the creation of “a bank for the purpose of carrying on the fiscal 
operations of the United States, or a railroad corporation for the 
purpose of promoting commerce among the States.” ” 

The Wheeling Bridge Case,” related to the paramount control of 
Congress over a bridge erected by a state corporation, and in 
Stockton v. Baltimore & New York Railway Co. the authority to 
construct the bridge had been given by Congress to corporations of 
New York and New Jersey. 

The American Red Cross Society, incorporated in the District 
of Columbia in 1881 and 1893, was finally reincorporated by act 
of Congress under government supervision in 1905. The Panama 
Canal was built by the government. The United States Shipping 
Board is a commission and its Emergency Fleet Corporations are 
organized under the laws of the District of Columbia.* The Federal 
Reserve Banks are made up of national banks.” 

Hitherto Congress has confined the exercise of its power to create 
corporations pretty strictly to the organization and regulation of 
national banks and of transcontinental railroads. It has not 
attempted to require the federal incorporation of existing railroad 
companies chartered by the states, even though their business 
within the state of their origin is insignificant, nor has it attempted 
to insist upon federal incorporation of companies organized for 
commercial business coextensive with the whole country, still less 
to incorporate manufacturing companies even though they exercise 

1 26 Stat. aT L. 268. 
* Luxton v. North River Bridge Co., 153 U. S. 525, 529 (1894). 
% 18 How. (U. S.) 421 (1855). | 


* 38 Stat. aT L. 251, December 23, 1913. 
% 39 Stat. aT L. 227, June, 1916. 
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nation-wide competition or threaten to exercise nation-wide 
monopoly. 

The growing sense of national unity and the experience of national 
efficiency acquired in the war will tend to bring pressure upon Con- 
gress to avail itself more freely of its power to create corporations, 
and the question naturally arises whether corporations engaged 
in business throughout the whole country should not be created 
and controlled by national authority and whether this should not 
apply not only to interstate railroads but also to trading companies 
and even to companies engaged in the manufacture of goods intended 
to be sold in interstate and foreign commerce. 

In his book on “Social Reform and the Constitution,” published 
in 1911, Professor Frank J. Goodnow, of Johns Hopkins, has a 
chapter on ‘‘Federal Incorporation” prepared under his direction 
by Mr. Sidney D. Moore Hudson. After examining the opinions 
of Chief Justice Marshall in M’Culloch v. Maryland and Osborn v. 
Bank of the United States, as well as the argument of Secretary 
Hamilton,” he considers first, the constitutionality of the erection 
of federal corporations having power to engage in interstate com- 
merce, — trade as well as transportation, and secondly, whether such 
corporations may be granted the power to manufacture goods 
to be sold or transported in interstate commerce. He finds 
that no question has been made with regard to corporations 
engaged in transportation by land or water, and as to corpora- 
tions formed for the purpose of engaging in interstate trade, he 
says it must be shown that the corporations are such as to have, 
in fact, a relation to the regulation of interstate commerce suffi- 
ciently close to indicate that such regulation may reasonably be 
regarded as the purposes of Congress in the erection of the corpora- 
tion. And the suggestion is that if a railroad or a bridge company 
may be organized as an instrumentality of interstate commerce why 
may not companies be erected in order to provide a more efficient 
organization for carrying it on. He goes further and includes the 
manufacture of goods in the purposes for which federal corpora- 
tions may be organized by act of Congress, provided it is found 
in the judgment of Congress that the manufacture of goods to be 
transported or sold in interstate commerce is essential to rendering 





26 4 Wheat. (U. S.) 316 (1819), 9 Wheat. (U. S.) 738 (1824); 3 Hammron’s Works, 
Federal Ed. 448. 
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the corporation completely efficient for the purposes for which the 
government has created it. He accepts the distinction made in 
Kidd v. Pearson between manufacture and commerce,?’ but sub- 
mits “That this principle does not render unconstitutional the 
conferring of the power to manufacture upon federal corporations 
engaged in interstate or foreign commerce.” He refers to the 
Danbury Hatters’ case** as affirming the rights under certain 
conditions of direct federal control over manufacture. 

The need of federal incorporation was urged by President Taft 
in his special message to Congress on January 7, 1910, pages 17-20, 
and H. L. Wilgus, writing on the question, ‘Should there be a 
federal incorporation law?” insisted that “the jurisdiction which 
can create corporations should be confined exclusively to that one 
which will have responsibility for their actions in every place.” 
Some five years ago Victor Morawetz wrote in this REVIEW a 
comprehensive article entitled ‘The Power of Congress to Enact 
Incorporation Laws and to Regulate Corporations.” ** He referred 
to the bank cases and the bridge cases and quoted Hamilton’s 
opinion on the charter of the first bank of the United States to the 
effect that the creation of a corporation was but a mean having a 
natural relation to any of the acknowledged objects or lawful 
ends of the government; it is not an independent, substantive thing, 
but a quality, capacity or mean to an end. A mercantile com- 
pany is formed for the purpose of carrying on a particular branch 
of business, and to add incorporation to this would only be to add 
artificial capacity for prosecuting the business with more safety 
and convenience.” 

Mr. Morawetz discussed the question how far national corpora- 
tions would be peculiarly subject to national legislation and how 
they would be affected by state laws, and also the questions of 
taxation by the states and national control and regulation of state 
corporations, and suggested that any attempt on the part of 
Congress to control or regulate state corporations by means of the 
imposition of prohibitory excise taxes should not be encouraged. 

The federal incorporation of railway companies was the subject 
of an article in the HAarvARD Law Review by Charles W. Bunn, 
of Minnesota, in April, 1917. He refers to Railroad Co. v. Mary- 





27 728 U.S. 1 (1888). % Loewe v. Lawlor, 208 U. S. 274 (1908). 
#9 June, 1913. 8 Ford’s Edition of the Federalist, p. 657. 
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land," in which Justice Bradley referred to the exercise of the 
power of Congress over interstate commerce in the construction 
of the Cumberland national road and similar works and the more 
recent exercise of that power, though mostly through national 
territory, in the establishment of railroad communication with the 
Pacific coast. He quoted the Minnesota Rate cases, followed in 
Houston, East & West Texas Railway Co. v. United States,” and 
concludes (page 594): 


“Tt has, therefore, been determined that Congress, under its power 
to regulate commerce, may itself build railways or provide for govern- 
ment railways by delegation of power to corporations. The government 
may also provide for transportation of its mails, its armies, and its 
property by any means it chooses to select. Under these ample powers 
it may provide its own instrumentalities of transportation, or may make 
use of existing instrumentalities.” 


During the last three months there has been a series of articles 
in the MicnicaAn Law Review by Professor Myron W. Watkins, 
of the University of Missouri.** He examines in detail the decisions 
of the Supreme Court in the cases of the banks of the United States 
and the national banks, the Pacific Railroad cases, the bridge cases, 
the ferry cases, the cases on the incorporation and regulation 
of telegraph companies and express companies, and the cases on 
the regulation of rates and of the operation of the instruments or 
instrumentalities of interstate commerce, and the jurisdiction over 
questions of liability to employees and to the public, and upon the 
effect of the federal statutes upon monopolies and restraint of 
trade. Referring to the laxity and diversity of the regulation of 
corporations created by the various states, he examines the question 
whether compulsory federal incorporation of all corporations 
engaged in interstate commerce is not a constitutional remedy, 
and the conclusion on this last point is that the enactment of a 
national incorporation law, if 


“backed by a fair proportion of the business community (and there 
seems every reason to believe that it would even now have the support 
of a representative group of men in business and professional life), and 
if Congress by its first action evidences a disposition to promote the 





1 21 Wall. (U.S) 456 (1874). % 234 U. S. 342 (1914). 
% “Federal Incorporation,” 17 Mica. L. Rev. 64, 145, 238, November and De- 
cember, 1918, and January, 1919. 
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interstate trade, rather than to harry and retard it, the Supreme Court 
would be diligent to find its way clear to uphold it.” 


After examining the bank cases and the Pacific Railroad cases, he 
says: 
“We may conclude that the following principles are confirmed or estab- 
lished by these western railroad cases: first, Congress may charter 
corporations for certain purposes; second; Congress may create railroad 
corporations to engage in interstate transportation, 7. e. corporations 
endowed with a public interest, but organized and conducted by private 
parties strictly for profit; third, it is a sufficient basis for the exercise of 
this power that in the judgment of Congress the erection of such corpora- 
tions will ‘ tend to facilitate’ interstate commerce. It is not for the courts 
to decide upon the expediency of employing this means of ‘facilitating 
commerce’ — that is left to the discretion of Congress.” * 


In these articles the power of Congress to create corporations © 
and the extent of the power conferred has been discussed in con- 
nection with an examination of the cases on the power of Congress 
to regulate interstate and foreign commerce; and it is this power 
which opens up the most important and the most indefinite field 
for the creation and operation of federal corporations. It is in this 
direction that the extension of the power of the federal government 
is compelled by the expansive force of the commercial instinct in 
a people which realizes that it is, in fact, a nation and is scarcely 
conscious any longer of the limitations of the state boundaries. 
It is on the plea of the need to exercise the power to regulate inter- 
state and foreign commerce that it is proposed that Congress shall 
erect corporations with power to manufacture goods to be used in 
trade beyond the borders of a single state, and it is urged that the 
regulation of commerce may well require the regulation of the 
incorporated association by which trade is carried on. There is no 
need to review the arguments in detail. It is enough to collect 
and quote from these scattered papers while examining the recent 
decision of the United States Supreme Court on the extent of the 
power of corporations created by Congress and considering whether 
it suggests any change in the attitude of the court upon the subject 
involved. The reversal of the decision of the court below in the 
Federal Reserve Board case ** was based distinctly upon the 





4 17 Micu. L. REV. 259. 85 Tbid., 77. 
86 244 U.S. 416, 425 (1917). 
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assertion that it departed from the rule laid down in M’Culloch v. 
Maryland and Osborn v. Bank of the United States. 


“What those cases established,” 
said the Chief Justice, 


“was that although a business was of a private nature and subject to 
state regulation, if it was of such a character as to cause it to be incidental 
to the successful discharge by a bank chartered by Congress of its public 
functions, it was competent for Congress to give the bank power to 
exercise such private business in codperation with or as a part of its 
public authority.” 


The court below had found that the new functions were quite 
different from those of a bank, but the Chief Justice said that 
under present conditions they were, in fact, incidental to the 
business of banks as now conducted by rival state banks, and there- 
fore might well have been found by Congress to be essential to the 
efficiency of the national banks. The court below, he said, had 
erred in not regarding the corporation as an entity and in regarding 
the new functions as segregated. This does not imply that what- 
ever functions might be given to the corporations created by Con- 
gress they could lawfully be exercised, but only, as the Chief 
Justice himself explains, that any particular functions must be 
considered as component parts of the operations of the bank as an 
entity, and by this it is clear that he meant its operation as a means 
of carrying into execution the powers conferred by the Constitution 
upon Congress. 

Chief Justice Marshall, in Osborn v. Bank of the United States,*” 

said: 
“The constitutional power of Congress to create a bank, is derived 
altogether from the necessity of such an institution for the fiscal pur- 
poses of the Union. It is established, not for the benefit of the stock- 
holders, but for the benefit of the nation. It is a part of the fiscal means 
of the nation. Indeed, ‘the power of creating a corporation is never 
used for its own sake, but for the purpose of effecting something else.’ ** 
All its powers and faculties are conferred for this purpose and for this 
alone, and it is to be supposed that no other or greater powers are con- 
ferred than are necessary to this end.” 





87 g Wheat. (U. S.) 738, 809, 810 (1824). 
88 M’Culloch ». Maryland, 4 Wheat. (U. S.) 316, 411 (1819). 
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The Supreme Court in the case on the powers conferred on 
national banks by the Reserve Board ** suggests no modification 
of this ruling. It makes the doctrine of this case the basis of its 
decision, and says: 


“The ruling in effect was that although a particular character of business 
might not be when isolatedly considered within the implied power of 
Congress, if such business was appropriate or relevant to the banking 
business the implied power was to be tested by the right to create the 
bank and the authority to attach to it that which was relevant in the 
judgment of Congress to make the business of the bank successful.” 


Whether the functions attached to the corporation are appropriate 
or relevant must be determined by Congress in view of the need 
of fitting the corporation to carry into execution the powers com- 
mitted to Congress. There is no question of the power of Congress 
to create corporations as a means‘to carry out its constitutional 
powers. The only question is as to the limitation upon the powers 
that may be conferred upon and the powers that may be exercised 
by the corporation. The limitation is not upon the power to create 
corporations, but only upon the purposes for which the corporation 
may be used as an appropriate means. 

Congress may authorize the formation of corporations for any 
of the purposes enumerated in the constitution as within its juris- 
diction. It may create them for carrying into execution its fiscal 
operations, its power to raise and transport armies, to declare and 
carry on war, to regulate commerce between foreign nations or 
among the states, and having created them for any of these pur- 
poses it may incidentally and in its discretion confer upon them 
other powers relevant and appropriate to make them efficient 
instruments of the government for its own purposes; and just at 
this point comes the question what other powers are relevant 
and appropriate and what is the character and extent of the 
efficiency and what, if any, is the limit of the discretion the courts 
will allow to the Congress in these matters. 

The Supreme Court, in First National Bank v. Union Trust 
Co.,° lays emphasis upon the right of Congress to exercise its 
legislative judgment as to the necessity for creating the bank, 
including the scope and character of the public and private powers 





% 244 U. S. 416, 420 (1917). 4 244 U. S. 416 (1917). 
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which should be given to it, and says that in that case the dis- 
cretion of Congress was disregarded and judicial discretion put 
in its place, but the fact remains that the powers of Congress are 
enumerated and limited, and the creation of a corporation is not | 
in itself one of the enumerated powers, but only a means of exer- 
cising one or more of those powers, and it seems to be clear that 
Congress, by adopting a corporation as a means, cannot thereby 
acquire power to do anything which under the constitution is be- 
yond the sphere of its authority and therefore reserved to the 
states. 

It is within the sphere of the power to regulate commerce that 
there is the greatest latitude for the exercise of the discretion of 
Congress as to what is appropriate and relevant for making a 
corporation efficient for exercising the powers given to it with a 
view to carrying this power into execution. 

I shall not attempt to discuss the question whether or to what 
extent Congress may authorize transportation or trading com- 
panies to manufacture goods to be used in interstate or foreign 
commerce. It may well be that even more general powers will 
be claimed to be necessary for the successful operation of federal 
corporations organized for the development of American trade 
with foreign countries. 

It is important to consider that corporations created by Con- 
gress will have certain advantages over corporations organized 
under state laws. They will not be foreign corporations which may 
be excluded from doing business in the states or be subject to regu- 
lation. They will not be on a par with corporations organized by 
Congress in the territories or the District of Columbia: being or- 
ganized under an act of Congress their rights are derived from the 
laws of the United States. In Osborn v. Bank of the United States * 
Chief Justice Marshall, speaking of the bank, said: “It is not only it- 
self the mere creature of a law, but all its actions and all its rights are 
dependent on the same law. Can a being, thus constituted, have a 
case which does not arise-literally, as well as substantially, under 
the law?” and it was settled in that case that a suit by or against 
a corporation chartered by the United States is one arising under a 
law of the United States and subject to the jurisdiction of the United 
States courts without regard to difference of citizenship. So also 


41 g Wheat. (U. S.) 738, 823 (1824). 
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in the Pacific Railroad Removal cases “ it was held, on the authority 
of the case of the United States Bank, that corporations of the 
United States are entitled to remove suits brought against them 
in the state courts under the Removal of Causes Act of March 3, 
1875,“ on the ground that such suits are “suits arising under the 
laws of the United States,” and this ruling has been followed and 
applied in a long line of cases, save when the particular suit was 
withdrawn or excluded from the federal jurisdiction by some 
specific enactment, as in the case of national banks or railroads. 
Similar statutes would have the same effect upon suits by or against 
other corporations incorporated by Congress. Provision might 
be made that suits should be brought against them in the state 
courts, or that such suits should not be removed merely because 
. the corporation was created by act of Congress. 

Corporations created by Congress are not, unless by statute, as 
in the case of the national banks, citizens for jurisdictional purposes 
of the state wherein they reside, nor citizens of the United States 
under the Fourteenth Amendment.* 

Within the scope of the powers conferred upon Congress, the 
powers conferred upon the corporations created by Congress are 
protected by the laws and constitution of the United States, and 
these are paramount and must prevail. ‘Within the scope of 
its powers, as enumerated and defined, it (the government of the 
United States) is supreme and above the States; but beyond, it 
has no existence.” 4” 

There is a division of sovereignty within the territory of the 
several states which is also the territory of the United States. The 
powers given by Congress to the corporations created by it are the 
powers which emanate from the sovereignty of the United States 
and not from that of the states.* It is not merely a question of 
filing the certificate of incorporation in Washington or Boston. 

@ 115 U.S. 1 (1885). # 18 Srat. at L. 470 (1875). 
“ Bankers’ Trust Co. ». Texas & Pacific Ry. Co., 241 U. S. 295 (1916). 22 Srar. 
aT L. 162 (1882), chap. 290, § 4; 38 Stat. at L. 804 (1915), chap. 22, § 5. 

Bankers’ Trust Co. v. Texas & Pacific Ry. Co., 241 U. S. 295 (1916). 

 M’Culloch v. Maryland, 4 Wheat. (U.S.) 316 (1819); Cohens 2. Virginia, 6 Wheat. 
(U. S.) 264, 414 (1821); Osborn v. Bank of the United States, g Wheat. (U. S.) 738. 
In re, Quarles and Butler, 158 U. S. 532, 536 (1895). 

47 United States v. Cruikshank, 92 U. S. 542, 550 (1875). See also Brennan », 


Titusville, 153 U. S. 289 (1894). 
48 ; THOMPSON ON CORPORATIONS, § 675 (1895 ed.). 
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The charter or certificate of the corporation does not merely create 
the corporation but also endows it with all the powers and faculties 
which it possesses.” 

The right to tax the franchises of a corporation created by Con- 
gress belongs to Congress alone. As Justice Bradley said in a case 
on a state tax upon the Pacific Railroad Company,® “No persons 
can make themselves a body corporate and politic without legis- 
lative authority. Corporate capacity is a franchise;” and it was 
held in this case and a long line of cases that no franchise granted 
by Congress can be subject to taxation without the consent of 
Congress. It was the question of the right to tax the Bank of the 
United States that was the subject of the controversy over the 
right of Congress to incorporate the bank and the extent of its 
incidental powers, and controversies with regard to federal and 
state taxation will arise when corporations created by Congress 
exercise powers that may not constitutionally be conferred upon 
them by Congress. 

Aside from the national banks acts and acts relating to the Dis- 
trict of Columbia, there are, I btlieve, no general acts of Congress 
providing for the organization of corporations. Bills for that pur- 
pose were introduced on November 9, 1903, and February 7, 1910. 
The objects for which such corporations might be formed would 


have to be distinctly limited to those that are appropriate and — 


relevant to carrying out the powers conferred upon Congress, and 
such as in the judgment of Congress are incidental to assuring the 
efficiency of the corporations for those purposes. General railroad 
laws for interstate lines might easily be drafted, and if Congress 
should determine that the proper regulation of interstate or foreign 
commerce required it, provision might be made by general law for 
incorporation of companies for that purpose; but it must be re- 
membered that such companies so formed would not be merely so 
many companies additional to those now existing. They would 
be companies created by a different sovereignty, and so far as they 
acted within their powers they would not be subject to the control 


of the sovereignty of the state. In view of the decision of the . 


United States Supreme Court that the business of insurance com- 


panies is not interstate commerce, such companies could not be | 





49 Osborn v. Bank of the United States, 9 Wheat. (U. S.) 738 (1824). 
50 California v. Pacific R. R. Co., 127 U. S. 1, 40 (1887). 
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incorporated under acts of Congress." Congress could by general 
laws provide for the incorporation of companies as means for carry- 
ing into execution the powers conferred upon Congress, but it 
could not permit them to include among the objects the transaction 
of all lawful business. 

The question what business is lawful business for companies 
created by Congress must be determined in each class of cases by 
reference to the powers conferred upon Congress. The question 
is a question of the power of the corporation, and it would seem 
that it would constitute a question involving the application of the 
doctrine of ulira vires. That doctrine depends upon the extent of 
the power given to a corporation by the legislature, and in the case 
of federal corporations this depends upon the power possessed by 
Congress with regard to the objects for which the corporation is 
formed and the incidental powers which exist by implication. 
This doctrine, however, is usually invoked in cases involving the 
private rights of persons dealing with the corporations. 

There would seem to be no doubt but that the question of the 
power of the corporation might Be challenged by the Attorney- 
General of the United States. In the recent case in the Supreme 
Court relating to the powers conferred upon national banks 
the court declared that the action was properly brought by 
the state Attorney-General, but only on the ground that the 
statute made it a condition that the particular functions in 
question were given “only when not in contravention of state or 
local laws.” 

Mr. Justice Vandeventer dissented on the ground that this was 
-not sufficient reason for permitting the state court to take juris- 
diction of a suit relating to a power or franchise conferred by act 
of Congress. It is undoubtedly true that in the absence of such a 
limitation in the act creating the corporation, any suit to determine 
the question what powers the corporation may exercise would be 
a suit arising under the Constitution and laws of the United States.® 

In such a case the question would not be whether Congress has 
or has not the right to create a corporation. Of this there is no 
question. The right to create a corporation is not one of the sub- 





5t Paul ». Virginia, 8 Wall. (U. S.) 168 (1868); Hooper v. California, 155 U. S. 648 
(1895); New York Life Ins. Co. ». Cravens, 178 U. S. 389 (1900). 
52 Osborn v. Bank of the United States, 9 Wheat. (U. S.) 738, 823-25 (1824). 
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stantive powers conferred upon Congress, but it is one of the 
ordinary incidents of sovereignty and it is one of the means which 


‘Congress may employ for the purpose of carrying into effect any 


of the powers vested in the government of the United States. A 
corporation so created is, in a broader or a narrower sense, an 
instrument of the government. Chief Justice Marshall, in speaking 
of the United States Bank, said 


“it was not considered as a private corporation whose principal object 
is individual trade and individual profit, but as a public corporation 
created for public and national purposes.” And again, “It was not 
created for its own sake or for private purposes. It has never been 
supposed that Congress could create such a corporation.” * 


The idea of a public corporation attaches also to the interstate rail- 
road company and telegraph company which are themselves 
instruments of interstate commerce; but it is more difficult to 
connect it very closely with corporations that are created to carry 
on business in interstate commerce the regulation of which is 
quite independent of the fact of incorporation; but in all cases 
in which the United States creates a corporation for executing 
any of its powers, the primary purpose is the execution of the 
powers of Congress, and whatever incidental powers the corpora- 
tions may have are powers which are applied because they are 
relevant and appropriate to making it efficient as an instrument 
for carrying those powers into effect. 

The decision in the recent case of the First National Bank v. 
Union Trust Co.™ has not modified the principles laid down by 
Chief Justice Marshall in the cases of the United States Bank. 
The court laid stress upon the fact that Congress must have wide 
discretion and that this discretion must be exercised by Congress 
rather than by the court, and that in judging the powers you must 
take the corporation as an entity and consider the particular 
functions as connected with the operation of the corporation as a 
whole for the purposes for which it was created; but it did not 
intimate that once the corporation was created for a federal purpose 
it was capable of doing anything that might be done by a corpora- 





5 Osborn ». Bank (U. S.), 9 Wheat. (U. S.) 738, 860 (1824). 
% 244 U.S. 416 (1917). 


oe ene 


————————e 


t 

i 
il 
4 
i 














708 HARVARD LAW REVIEW 


tion created by any sovereign power. There was nothing to sug- 
gest that the power of the corporation was not limited to the 
sphere of the sovereignty exercised by the government of the United 
States within the several states of the Union. 


Edward Q. Keasbey. 


NeEwakk, N, J, 
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Rartroap War Bonps. — In “An Act to provide for the operation 
of transportation systems while under Federal control, for the just com- 
pensation of their owners, and for other purposes,”! approved by the 
President, March 21, 1918, there are two passages relating to the issue 
of railroad securities. 

“Section 7. That for the purpose of providing funds requisite for 
maturing obligations or for other legal and proper expenditures, or for 
reorganizing railroads in receivership, carriers may, during the period of 
Federal control, issue such bonds, notes, equipment trust certificates, 
stock and other forms of securities, secured or unsecured by mortgage, 
as the President may first approve as consistent with the public in- 
terest. .. .” 

“Section 15. That nothing in this Act shall be construed to amend, 
repeal, impair, or affect the existing laws or powers of the States in rela- 
tion to taxation or the lawful police regulations of the several States, 
except wherein such laws, powers or regulations may affect the trans- 
portation of troops, war materials, Government supplies, or the issue of 
stocks gnd bonds.” 

It will be noted at once that section 15 mentions only “stocks and 
bonds,” and says nothing about “notes, equipment trust certificates 

. . and other forms of securities, secured or unsecured by mortgage” 
mentioned in section 7. 

Although section 15 purports to be only a construction clause, obvi- 
ously no cautious lawyer could afford to approve a note or equipment 
trust certificate with the same freedom he would a certificate of stock 
or a bond, in view of the fact that the framers of the statute enumerated 





1 C. 107, Sixty-fifth Congress. 
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only stocks and bonds in section 15, after having made a much longer 
list in section 7. The statute might conceivably be construed to mean 
that the power of the states over the issue of notes or equipment trust 
certificates remains as before the passage of the act. Indeed it is a fair 
question whether the provision contained in section 7 that carriers may 
issue securities approved by the President is a grant or a limitation of 
power.? It is provided further in section 7 that securities so approved 
may be bought by the President. Obviously that would add nothing 
to their validity. 

The only safe position to take in the matter is that whereas before the 
act the carriers had to comply with the laws of the various states in issu- 
ing their securities, now the carriers must also secure the approval of 
the President as well. The carriers have one more place to go, one more 
hurdle to leap in the dismal race over conflicting statutes and more con- 
flicting orders of autonomous railroad commissions to the money lender — 
a way sometimes beset with spoilers whose regard for the Commerce 
Clause of the Constitution does not prevent them from levying heavy 
tribute.’ 

If the other interpretation be taken, that section 7 is a new grant of 
power, part of the supreme law of the land, and exclusive of the action 
of the state commissions, the going is still very bad. There is first the 
difficulty that the carriers have only state charters and that it is ulira 
vires for them to issue securities not authorized by the state law. The 
corporate capacity is lacking. Can it be said that section 7 is an amend- 
ment to all state charters of carriers? It is very doubtful that Congress 
so intended. We might well ask for stronger language to accomplish so 
revolutionary a purpose. This would be federal incorporation by piece- 
meal. Many lawyers think that federal incorporation must be volun- 
tary, and accepted by the stockholders concerned, to be constitutional. 
Not even Congress can force upon them obligations to which they never 
consented, without depriving them of their property without due process 
of law. The question involved is similar to that of the limits of the 
power of the legislature to alter the charter of a corporation, where power 
to amend has been reserved by the act of incorporation. Thus it is said 
that the object of the grant or any property rights vested under it may 
not be defeated or substantially impaired, and that the fundamental 
character of the corporation may not be changed.‘ 

Assuming, however, that the difficulty of the lack of corporate capac- 
ity has been safely met, there is still the difficulty in the case of railroad 
bonds of securing them by lien upon the property. Under the laws of 





? In this connection, compare section 5 of the same act, which reads as follows: 

“Sec. 5. That no carrier while under Federal control shall, without the prior ap- 
proval of the President, declare or pay any dividend in excess of its regular rate of 
dividends during the three years ended June thirtieth, nineteen hundred and seven- 
teen: Provided, however, That such carriers as have paid no regular dividends or no 
dividends during said period may, with the prior approval of the President, pay divi- 
dends at such rate as the President may determine.” 
$ ow Union Pacific R. R. Co. v. Public Service Commission of Missouri, 248 U. S. 67 

1918). 

Illinois has been even a worse offender than Missouri in this respect, and has ex- 
torted enormous sums from interstate carriers for the privilege of borrowing money. 

4 Authorities collected in 12 Corp. Jur. 1027, § 654. 
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many states, a lien upon a railroad can be created only in a certain way, 
an order of the Railroad Commission being a part of the process. Sup- 
pose the President has approved the issue of a railroad bond, how does 
this make it a lien on the railroad, contrary to the law of the state where 
the railroad is situated? Assume, if you please, that Congress can create 
liens upon railroads —no great concession since federal courts con- 
stantly do so in creating receiver’s certificates — the present statute has 
done nothing of the kind. The bond is valid, let us say, as a promise to 
pay, but is it secured by a lien? 

Other delightful features of current state statutes, such as those de- 
claring railroad certificates, notes, etc., not issued by the authority of 
the State Railroad Commission null and void, and punishing by fine or 
imprisonment those who issue them, need not be dwelt upon. In a 
statement of Mr. S. T. Bledsoe, General Counsel of the Atchison, To- 
peka and Santa Fe Railway Company, read before the Senate Com- 
mittee on Interstate Commerce, January 20, 1919, will be found col- 
lected an extraordinary array of highly conflicting state laws about 
Railroad Bonds, limiting the power to borrow money as to amount, the 
rate of interest, the price of bonds, and the purpose for which the 
money may be used. In Texas, where the tribunes of the people have 
been very watchful, as a practical matter bonds cannot be issued until 
the railroad is built, but even this provision has not been completely 
successful in protecting the state against additional lines of railroad, a 
few having been financed on property in other states. Unless Congress 
is prepared to regulate the issue of railroad securities in a very much 
more thoroughgoing way than by the statute under consideration, they 
would better let it alone. Even the cleverest draftsman cannot frame a 
statute which will deal with this subject in an adequate way without the 
aid of lawyers expert from long experience in passing upon railroad secu- 
rities. What a pity that the admirable qualities which enable a man to get 
an office are sometimes not the same as those which qualify him to admin- 
ister it to the greatest public benefit! Until they are the same, there are 
cases where a legislator can consult an expert to advantage. This is one. 

BLEWETT LEE. 





JUDGMENT ON THE EvipENCE NOTWITHSTANDING THE VERDICT. — If 
at the trial the defendant makes a motion for a compulsory nonsuit, or 
if either party moves for a directed verdict in his favor, and on the evi- 
dence or lack of evidence, the court should have granted the motion but 
did not, and a verdict is rendered against the party making the motion, 
the verdict should not and would not be allowed to stand. In England 
at common law on motion made to the court in banc, a new trial would 
be ordered. Until 1854 the decision of the court in banc was final; but 
by the Common Law Procedure Act! of that year an appeal was per- 
mitted, and the appellate court could order a new trial. In this country 
likewise a new trial may be ordered by the trial court (usually the single 
judge who presides at the trial), or by the appellate court2 It would 


1 § 35. A motion for a new trial is now made in the Court of Appeal. R. S. C., 
Order 39, Rule r. 


2 See 31 Harv. L. Rev. 682. 
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seem clear however that usually a new trial is not what is needed. If 
the state of the evidence was such as to justify taking the case from the 
jury in the first place, it would normally follow that it would justify 
the rendition of a judgment notwithstanding the verdict. In rendering 
such judgment the court is in effect doing after the trial what admittedly 
should have been done at the trial. Since there was no question on 
which it was the jury’s province to find, its finding should be regarded 
as immaterial.’ Accordingly in England by rule of court,‘ and in several 
states by statute,° and in a few by judicial decision,® the trial court on 
motion or the appellate court on appeal may order judgment notwith- 
standing the verdict when one of the parties moved at the trial for a 
nonsuit or directed verdict and the court wrongly denied the motion.’ 

But suppose that no attempt was made at the trial to take the case 
from the jury, but that it is subsequently discovered that the verdict 
was not supported by any evidence, and that if a motion had been made 
for a directed verdict it should have been granted. The House of Lords 
(Lord Finlay, L. C., and Lord Shaw, dissenting) has recently held in 
Banbury v. Bank of Montreal, [1918] A. C. 626, that the Court of Appeal 
need not grant a new trial but may in its discretion give judgment 
notwithstanding the verdict.’ 

Now it is well settled that the trial court (or in England the Court of 
Appeal) may in its discretion grant a new trial on a ground which might 
have been but was not urged at the trial.® In such a case it is not error 
for the court either to grant or to refuse to grant a new trial. It would 
seem that the same principle should apply to the ordering of judgment 
notwithstanding the verdict. If the plaintiff has had his day in court, 
if he has had a chance to present all his evidence, and if that evidence is 
insufficient as a matter of law to justify the verdict in his favor, there 
is no reason in the absence of special circumstances (such as accident, 
surprise, newly discovered evidence or the like’®) why he should be 
entitled as a matter of right to another day in court. As Lord Atkinson 





§ See 31 Harv. L. REv. 688-89. 

4 Order 58, Rule 4 provides: “The Court of Appeal shall have power to draw 
inferences of fact and to give any judgment and make any order which ought to have 
been made, and to make such further or other order as the case may require.” In 
many English cases the court has exercised the power here given it. See Skeate ». 
Slaters, [1914] 2 K. B. 429; Winterbotham & Co. v. Sibthorp, fro18] 1 K. B. 625. 

5 Mass. L., 1909, c. 236; Minn. Gen. Srat., § 7998; Pa. Laws, 1905, No. 198. 

6 Hollingsworth v. Skelding, 142 N. C. 246, 55 S. E. 212 (1906); Anderson ». 
Phillips (N. D. 1918), 169 N. W. 315 (semble); Dowagiac Mfg. Co. v. Schroeder, 
108 Wis. 109, 84 N. W. 14 (1900); Muench v. Heinemann, 119 Wis. 441, 96 N. W. 800 
(1903). And see Astley v. Garnett, 20 Brit. Col. R. 528 (1914). 

7 In Slocum ». N. Y. Life Insurance Co., 228 U. S. 364 (1913), it was held that 
these principles could not be followed in the federal courts because it violated the 
Seventh Amendment. For a criticism of this decision, see 26 Harv. L. REv. 732; 
63 Untv. or Pa. L. Rev. 585; Rep. Amer. Bar Assoc., 1913, 561. 

® The opposite result was reached (Robinson, J., dissenting) in Anderson ». Phillips 
169 N. W. 315 (N. D. 1918). 

® Farr v. Fuller, 8 Iowa, 347 (1859); Standard Oil Co. v. Amazon Insurance Co., 
79 N. Y. 506 (1880). But see Valerius v. Richard, 57 Minn. 443, 59 N. W. 534 (1894). 

10 Alink v. Chicago, etc. Ry. Co. 169 N. W. 250 (Minn. 1918). All the judges in 
Banbury ». City of Montreal admit that if it is probable that more evidence would 
have been introduced by the plaintiff if a motion for a nonsuit had been made, then 
a new trial would be granted. 
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observed, “‘it seems hardly just or right that a verdict which never should 
have been found should be allowed to stand simply because the judge 
was not asked to prevent its being found.” " 


‘ 





RECOVERY FOR DEATH IN COLLISION AT SEA. — In 1808 Lord Ellen- 
borough laid down the rule which has become so firmly fixed in the com- 
mon law, that “in a civil court the death of a human being could not be 
complained of as an injury.” ' Although Lord Campbell’s Act,? passed 
in 1846, and similar acts in most American jurisdictions, provide for 
recovery for death by wrongful act, the effect of Lord Ellenborough’s 
decision is by no means destroyed. Situations not covered by these 
statutes, where consequently an injury goes remediless, are constantly 
arising. The principle of Lord Campbell’s Act has never been adopted 
as part of the common law.’ 

The doctrine of the common law has been applied by courts of ad- 
miralty to actions for wrongfully causing death on the sea. Before 1886, 
a number of lower federal courts held that the common-law rule should 
not be applied in admiralty, and allowed recovery for death at sea.‘ 
These cases, however, were overruled, and the question was finally 
settled by the Supreme Court in The Harrisburg® on the ground that 
the maritime law, as received by maritime nations generally did ‘hot 
differ on such questions from the law as administered by the civil courts. 
Neither in England nor by the federal legislature in this country has a 
statute been passed in terms allowing for recovery for death at sea, so 
that any claim in admiralty must be based on Lord Campbell’s Act and 
similar statutes in this country. The question whether these statutes 
give such a right was raised in a recently published case, The Middlesex,® 
in which it was held by the District Court for the District of Massachu- 
setts that no recovery could be had against the owners of a Massachusetts 
ship by the personal representatives of three sailors on a Maine ship for 
their death in a collision with the former ship in which it was at fault. 


" Banbury 2. Bank of Montreal, [1918] A. C. 626, page 675. 


1 Baker v. Bolton, 1 Campb. 493. No reason was given by Lord Ellenborough for 
the decision. An early case, Higgins v. Butcher, Yelverton, 89 (1606), had held that a 
husband could not recover for the death of his wife on a declaration which alleged 
damage to the wife. 

2 9 & 10 VIcT., c. 93. One of the earliest statutes of this type was enacted in Massa- 
chusetts in 1648. See Trrrany, DEATH By WronGFuL ACT, § 4, note 5. 

3 See the dissent of Bramwell, B., in Osborn v. Gillett, L. R. 8 Ex. 88 (1873), in 
which he proclaimed the fallacy of the rule in Baker 9. Bolton, supra. 

There are some early American cases conira to Baker v. Bolton: Cross v. Guthery, 
2 Root (Conn.) 90 (1794); Ford ». Monroe, 20 Wend. (N. Y.) 210 (1838); Sullivan ». 
Railroad Co., 3 Dill. (Cire. Ct.) 334 (1874). These cases were subsequently overruled. 

4 The Sea Gull, Chase, 145 (1867); The Towanda, 34 Leg. Int. 394 (1877); The 
‘ Charles Morgan, 2 Flip. 274 (1878); The E. B. Ward, jr., 17 Fed. 456 (1883), 23 Fed 
goo (1885); The Columbia, 27 Fed. 704 (1886). 

For dicta to the same effect see cases cited in TrrFANY, DEATH BY WroncrFut Act, 
§ 204, note 6. 

For a review of these decisions, see The Harrisburg, infra, note 5. 

5 r1r9 U. S. 199 (1886). There are no English cases holding that the rule in ad- 
miralty differs from the rule at common law. See Seward v. The Vera Cruz, 10 A. C. 
59), 66, 70 (1884). 

6 253 Fed. 142 (1916). 
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All ships which have the right to sail under the maritime flag of a 
state ’ are under the protection and jurisdiction of that state. This 
extraterritorial power of a sovereign over ships at sea is sometimes based 
on the fiction that the ships are portions of the sovereign’s territory.° 
But the better explanation seems to be that the ships partake of the 
state’s nationality, and that the sovereign’s jurisdiction is personal 
rather than territorial.!° It therefore lies within the power of the sove- 
reign to protect the ships and persons aboard them against torts on the 
high sea and to give remedies for such torts which its courts will enforce, 
and which, under proper conditions, will be recognized by courts of other 
states." Thus the maritime law of Continental countries gives a remedy 
for death by wrongful act at sea. Recognizing this, the United States 
Supreme Court, where such an act was committed on board a French 
ship, enforced the right in a proceeding to limit the liability of the 
French vessel. The question in the United States and England there- 
fore is whether in each death statute the sovereign has intended to give 
a remedy for death at sea. 

It is to be noted, in considering the American cases, that the fact that 
the United States Constitution has given Congress power to legislate 
on this subject ' does not, in the absence of such legislation, deprive the 
state death statutes of effect on the high seas. The general principle is 
well settled that the mere grant of power to Congress to legislate on cer- 
tain subjects, without its exercise, does not wipe out state laws on those 
subjects." 

There is no question in England but that Lord Campbell’s Act does 
apply to deaths on the high sea.“ The House of Lords, however, has 
decided that no action im rem can be maintained in admiralty under 
Lord Campbell’s Act because the jurisdiction of that court is limited by 
the Admiralty Court Act of 1861 to “damage done by a ship,”’ which 
was held not to cover the injury dealt with in the death statute, and 
because the latter statute did not provide for a lien.* But it is settled 
that an action in personam for death at sea can be brought in common- 





7 “Private vessels belonging to a state are those which, belonging to private owners, 
satisfy such conditions of nationality as may be imposed by the state laws with refer- 
ence to ownership, to place of construction, the nationality of the captain, or the 
composition of the crew.” HA i, PrIvATE INTERNATIONAL Law, 6 ed., 163. 

8 Crapo v. Kelly, 16 Wall. 610 (1872); The Hamilton, 207 U.S. 308 (1907). See 
HALL, 244. 

® For an exposition and criticism of this view, see HALL, 244-49. 

10 HERSHEY, ESSENTIALS OF INTERNATIONAL PuBLic Law, § 208, note; HALL, 249; 
1 BEALE, ConFLICT OF Laws, Part I, § 106. 

1 See The Hamilton, 207 U.S. 308, 403 (1907). 

2 La Bourgogne, 210 U. S. 95 (1908). 

18 This power is derived from the power to regulate interstate and foreign commerce 
(U. S. Const., Art. I, § 8) and from the extension of the judicial power of the federal 
courts to “all cases of admiralty and maritime jurisdiction” (Art. IIT, § 2). 

4 American Steamboat Co. v. Chase, 16 Wall. (U. S.) 522 (1872); The Hamilton, 207 
U. S. 398 (1907); McDonald v. Mallory, 77 N. Y. 546 (1879); Western Union Tel. Co. ». 
Call Publishing Co., 181 U. S. 92 (1901). 

% The Bernina, L. R. 12 P. D. 58 (1887), affirmed in 13 A. C. 1 (1888); The Orwell, 
L. R. 13 P. D. 80 (1888). See Seward v. The Vera Cruz, to A. C. 59, 71 (1884). 

16 Seward v. The Vera Cruz, supra, note 15. Cockburn, C. J., in Smith v. Brown, 
6 Q. B. 729 (1871), put the lack of jurisdiction of the Admiralty Court on the ground 
that “damage” meant injury to property only. 
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law courts, and since the judicature acts of 1873 and 1875, by which the 
Admiralty Court became a branch of the High Court, it is possible to 
institute such a suit in the Admiralty Court. Such an action, however, 
is not an admiralty suit, and is governed by common-law rules as to 
contributory negligence and damages.!” 

The death statutes in this country do not differ greatly in scope from 
Lord Campbell’s Act.!® The United States Supreme Court has held 
that such statutes do cover death by wrongful act committed on board 
ships domiciled in the state although at sea or in the territorial waters 
of some other state, and that the admiralty courts will enforce such a 
claim. The leading case is The Hamilton," in which Mr. Justice Holmes 
said of the Delaware statute: “We should add . . . that we construe 
the statute as intending to govern all cases which it is competent to 
govern, or at least not to be confined to deaths occasioned on land.” 
Unless the death statute provides for a lien such an action must be in 
personam,” against the owner of the ship, but if it does provide for a 
lien the action may be in rem, a libel against the vessel.” 

Thus it appears that the domicile state has jurisdiction over deaths 
on ships at sea, and that the death statutes allow recovery for such 
wrongs. It often happens, as in the case of The Middlesex cited above, 
that the death in question is the result of a collision between two ships 
from different jurisdictions, in which the death statutes differ, so that it 
becomes important to determine which law is to be applied. A distinc- 
tion between substantive and procedural law must be made here. A 
court will apply the procedural law of the forum, irrespective of the 
nationality of the vessels or the parties before it. Thus the Supreme 
Court permitted the owners of the British ship Titanic to limit their 
liability under American law so far as claims presented in this country 
were concerned.” As regards the substantive law, however, it is the law 
of the domicile of the vessel rather than the law of the forum which is 
applied. It was so held by the Supreme Court in the case of La Bour- 
gogne,> where a British and a French ship collided, and a claim was 
made against the owners of the latter for the death of a person aboard 
the French ship. The court applied the French rule of recovery for 
wrongful death. It is significant to note that the court applied this rule, 
not as the law of the jurisdiction of the offending vessel but as the law 
of the place where the injury occurred.* That is the usual common-law 





17 The Bernina, supra, note 15. 

18 See the analytical table of these statutes in TrrrANy, DEATH By WRONGFUL ACT, 
xx, et seg. The usual provision is for an action whenever death is caused by the wrong- 
ful act, neglect, or default of another, such as would have entitled the party injured to 
maintain an action had he not been killed. 

19 207 U. S. 398 (1907). See The Corsair, 145 U. S. 335, 347 (1891). The same 
conclusion was reached by the New York Court of Appeals in McDonald ». Mallory, 
77_N. Y¥. 546 (1879). 

20 The Corsair, supra, note 19. 21 The Oregon, 45 Fed. 62 (1892). 

2 233 U.S. 118 (1913). See Dicey, Law or DomiciiE, 153. 

% 210 U.S. 95 (1908). 

* The court, speaking through Mr. Justice White, said (page 138): “But in The 
Hamilton it was also settled that where the law of the State to which the vessel belongs 
gives a right of action for wrongful death if such death occurred on the high seas on 
board of the vessel, the right of action . . . will be enforced. .. .” (In The Hamil- 
ton the two colliding ships were from the same jurisdiction.) 











716 HARVARD LAW REVIEW 


rule and the rule laid down by most writers on private international 
law.* Some Continental countries have applied the law of the juris- 
diction of the offending ship, in cases of collision at sea.* 

The case of The Middlesex presents an additional fact to those in La 
Bourgogne, namely, that the deceased was aboard the innocent vessel, 
and that the two vessels were from different jurisdictions. The court 
in deciding that case apparently relied on a dictum by Mr. Justice Brad- 
ley in The Scotland,” to the effect that if a collision between two vessels . 
of different nationality was being adjudicated in a court of a third juris- 
diction, the court would apply the law of the forum since it would not 
be fair to choose between the laws of the jurisdictions of the vessels. 
It is to be noted that this dictum was not overruled by the decision in 
La Bourgogne, since the fact that the deceased was on board the offending 
ship made it unimportant what the ship collided with. It is submitted, 
however, that the decision in The Middlesex, that the owners of the 
offending vessel are not liable for these deaths, is not sound. As has 
been pointed out, the law governing torts is the law of the place where 
the injury occurred. And that place, in the principal case, was the ship 
on which the deceased was riding.** Or it might be proper for the court 
to apply the law of the jurisdiction of the offending vessel on the ground 
that it could not complain if held liable under its own law.?® The death 
statutes in either state, in the principal case, although differing as to 
the measure of damages, would have allowed recovery. Even applying 
Mr. Justice Bradley’s dictum, the same result would follow. The suit 
was brought in a federal court. Hence the law of the forum, in the 
absence of legislation by Congress, must be the state law,* and the court 
is again driven to a choice between the laws of the two states. The 
necessity of such a choice should not justify denial of all recovery for 
this greatest of all injuries. It should be the policy of the courts to ex- 
tend rather than restrict the operation of death statutes. 





RicHT oF A Pusiic Utiity To CEASE OPERATION AND DISMANTLE ITS 
PLANT WITHOUT CONSENT OF THE STATE. — At an early date our law 
recognized that where one devotes his property to a public service such 
property becomes affected with a public interest and ceases to be juris 





% See Minor, Conriict or Laws, § 194; Bar, INTERNATIONAL Law (Gillespie’s 
Trans.), 360, note 2. 

% ‘That is the rule in France: r9 Clunet, 153 (Cass., 4 November, 1891). And in Ger- 
many: 14 Steuffert, 335 (Sup. Ct. of Berlin, 25 October, 1859). 

Bar lays down the rule that recovery in case of collision at sea is limited by the laws 
of the jurisdictions of both the claimant and the offending vessel. Bar, 489-90. 

27 ros U.S. 24, 29 (1881). 

2 United States v. Davis, 2 Sumner (Circ. Ct.) 482 (1807). 

29 In Whipple v. Thayer, 16 Pick. (Mass.) 25 (1834), it was held that where the 
estate of an insolvent was being administered, the right of a creditor from another 
state could be limited by the law of his state whether or not there was such a limitation 
in the law of the forum. 

8 Marne REV. STAT., 1903, c. 89, §§ 9, 10; Mass. Acts OF 1907, c. 375. The offend- 
ing vessel was domiciled in Massachusetts. 

31 Western Union Tel. Co. ». Call Publishing Co., 181 U. S. 92 (1901). See 1 BEALE, 
Conr.ict or Laws, Part I, § r12 a. 
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privati only... One may enter upon such service voluntarily without 
preparing the public for his advent,? but, because he has by his repre- 
sentations led the public to rely upon the service, he may not withdraw 
from performing the service without reasonable notice to the public.’ 
What constitutes reasonable notice is a question of fact in each case 
depending upon the character and importance of the business.‘ 

The case of People ex rel. Hubbard v. Colorado Title & Trust Co.,* 
recently decided by the Colorado Supreme Court, raises the question 
whether one who is engaged in public service must, in attempting to 
withdraw therefrom and dismantle his plant, not only give reasonable 
notice to that effect but in addition obtain the consent of the state. In 
that case a court of equity upon foreclosure proceedings, without the 
consent of the Public Utilities Commission, ordered the receiver of the 
Colorado Midland Railroad Company to discontinue service and dis- 
mantle the railroad. The Supreme Court of Colorado held this order 
void on the ground that under the Public Utilities Act which conferred 
upon the commission power to regulate service, the commission had 
exclusive jurisdiction to determine whether or not a railroad company 
may cease operation and dismantle its plant. 

The problem whether a public utility may discontinue service and 
dismantle its plant only with consent of the state must be considered 
from two different viewpoints: that of the chartered corporation, and 
that of the unincorporated proprietor. As to the former, there are three 
types of charters: first, those clearly mandatory; second, those which 
are in general terms only, being neither clearly mandatory nor clearly 
permissive; and third, those clearly permissive. 

The case of the mandatory charter raises no difficulty. So long as 
the corporation retains its charter it is bound by the terms thereof and 
may be compelled to continue operation.’ The only limitation upon the 





1 Munn ». Illinois, 94 U. S. 113 (1876); New York Stock Exchange ». Board of 
Trade, 127 Ill. 153, 19 N. E. 855 (1889); 1 Harc. Law Tracts, 78; 32 Harv. L. Rev. 
169 


2 y Wyman, Pustic Service Corporations, §§ 316, 330. However, according 
to 1 Harc. Law Tracts, 6, it appears that because of the King’s ancient right of 
prerogative over rivers and arms of the sea “no man may set up a common ferry for 
all passengers without a prescription time out of mind, or a charter from the King.” 

3 y Wyman, § 316, and cases cited. 

‘ “A teamster might withdraw upon a day’s notice doubtless, as his patrons may 
quickly make other arrangements. A canal boatman might tie up at the end of any 
trip, for other opportunities for shippers over the canal are numerous. But a railroad 
company may not without a long notice abandon its line. And a gas company could 
abandon its service only after a long enough period to provide a new supply.” 1 Wy- 
MAN, § 317, and see cases there cited. 

For decisions by public service commissions on the point, see Re Tidewater & W. R. 
Co., P. U. R. 1917 E, 798 (Va. State Corp. Com.); Re Delaware & H. Co., P. U. R. 
1917 A, 715 (N. Y. Pub. Serv. Com., 2d Dist.); Ex parte Central Illinois Public Service 
Co., P. U. R. 1916 B, 920 (Ill. Pub. Util. Com.). 

5 178 Pac. 6 (Colo.) (1918). 

6 Since the railroad company appeared and consented to this order no question was 
raised as to the power of the court to direct that the receiver exercise more than his 
customary function of preserving the assets from waste and destruction. See Equit- 
able Trust Co. v. Great Shoshone Co., 158 C. C. A. 99, 105, 245 Fed. 697, 703 (1917); 
rae v. Roos, 189 S. W. 505, 508 (Tex. Civ. App.) (1916); Hic, RECEIvERs, 
4ed., § 5. 

7 Southern Railway Co. v. Hatchett, 174 Ky. 463, 192 S. W. 694 (1917); State ex rel. 
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state in regard to a corporation with a mandatory charter is that it 
cannot compel operation at a loss, thereby depriving the corporation of 
its property for public use without compensation.® 

The charter of incorporation which is in general terms, being neither 
clearly mandatory nor clearly permissive, is perhaps the commonest 
type. Following the well-established rule of construction that a charter 
from the state is construed most strongly against the grantee,’ courts, 
where public necessity is involved, tend to hold such charters mandatory, 
thereby preventing withdrawal from service except with consent of the 
state.!? 

The case of the clearly permissive charter seldom arises. The deci- 
sion in the Dartmouth College case ™ has led to the custom of reserv- 
ing a power to the legislature to alter charters of incorporation at will,” 
such power being reserved by constitutional provision,” by general 
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Caster v. Postal Telegraph Co., 96 Kan. 298, 150 Pac. 544 (1915); Rowland ». Saline 
River Railway Co., 119 Ark. 239, 177 S. W. 896 (1915); Brownell v. Old Colony Rail- 
road, 164 Mass. 29, 41 N. E. 107 (1895); Savannah & Ogeechee Canal Co. ». Shuman, 
gt Ga. 400, 17 S. E. 937 (1893). See Columbus R. Power & Light Co. v. Columbus, 
253 Fed. 499, 505 (1918); 26 Harv. L. REV. 650. 

8 “The right of the state to regulate public carriers in the interest of the public is 
very great. But that great power does not warrant an unreasonable interference with 
the right of management or the taking of the carrier’s property without compensa- 
tion.” Chicago, M. & St. P. Railroad Co. ». Wisconsin, 238 U. S. 491, sor featey 
State ex rel. Caster v. Postal Telegraph Co., supra, note 7; Rowland »v. Saline River 
Railway Co., supra, note 7. 

® Cleveland Electric Railway Co. »v. Cleveland, 204 U. S. 116 (1907). 2 Lewis’ 
SUTHERLAND, STATUTORY CONSTRUCTION, 2 ed., §§ 554-57. 

10 Under a franchise giving “the right, power, and authority” to construct, main- 

tain and operate a line of electric railway, the court held that the railway could not, 
against the will of the state, abandon the enterprise if to do so would work a prejudice 
to the public interest. Day ». Tacoma Railway & Power Co., 80 Wash. 161, 141 Pac. 
347 (1914). Colorado & S. Railway Co. v. State R. Commission, 54 Colo. 64, 129 Pac. 
506 (1912); Union Pacific R. R. Co. ». Hall, 91 U. S. 343 (1875). 26 Harv. L. REv. 
650. 
But the courts construe general charters to be mandatory only “to meet the public 
wants and exigencies. If there is not sufficient traffic over a particular line of road to 
pay for the expense of running trains this is sufficient evidence that the public do not 
require it to be kept in operation; and in such case the company may cease operating 
the road unless this be contrary to the express terms of its charter.” MoRAWETz, 
PrIvATE CORPORATIONS, 2 ed., §r119. Central Bank & Trust Corporation v. Cleveland, 
252 Fed. 530 (1918); State ex rel. ». Dodge City, M. & T. R. Co., 53 Kan. 329, 36 Pac. 
755 (1894); State v. Old Colony Trust Co., 131 C. C. A. 581, 215 Fed. 307 (1914); 
Moore v. Lewisburg & R. E. R. Co., 80 W. Va. 653, 93 S. E. 762 (1917). 

That a public service corporation cannot be compelled to do the impossible is 
strikingly brought out in Public Service Commission ». International Ry. Co., 
224 N. Y. 631, 120 N. E. 727 (1918). Street railway employees were on a strike 
demanding a retroactive scale of wages which the company could not pay through 
lack of funds. The court held it error to require the railway to operate cars within 
two days because to do so would compel the company to take back the striking 
employees. 

Tn Middlesex R. R. Co. v. Boston & Chelsea R. R. Co., 115 Mass. 347 (1874), the 
court held it ultra vires for a horse-railroad corporation to disable itself by selling in 
the absence of legislative authority. 

1 4 Wheat. (U. S.) 518 (1819). ‘ 

2 See Albany N. R. R. Co. v. Brownell, 24 N. Y. 345, 351 (1862); Supreme Council 
C. K. A. ». Fenwick, 169 Ky. 269, 277, 183 S. W. 906, 909 (1916). 

8 Ramapo Water Co. v. New York, 236 U. S. 579 (1915); Jackson ». Walsh, 75 Md. 
304, 23 Atl. 778 (1892). 
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statute,“ or by provision in the charter itself.“ Where, however, char- 
ters have been held permissive, the courts have generally agreed that 
the incorporators cannot against their will be compelled to continue the 
operation of the plant.’ 

The case of the unincorporated proprietor is distinct from that of the 
chartered corporation. The chartered corporation has a legal existence 
only as a public servant and as such can be subjected to more rigid re- 
quirements than the unincorporated proprietor who has an existence 
separate and distinct from his existence as a public servant. Accord- 
ingly the cases consistently hold that an individual cannot be compelled 
to continue the operation of a public service against his will.!7 To hold 
otherwise would endanger his rights under the Thirteenth and Four- 
teenth Amendments.'® 

The law on this point has been thrown into confusion because the 
cases have failed to distinguish between cessation of operation on the 
one hand and dismantling of the plant on the other.!® The latter works 
a much greater hardship on the public than the former. As the Maine 
Public Utilities Commission recently pointed out,” “The public is en- 
titled to assurance that the present company shall not be permitted to 
stand in the way if interested parties wish to render such service.” In 
other words, where a real public necessity for this or a similar service 
continues, a public utility should not be allowed to scrap its plant until 
a reasonable time has elapsed within which (1) a purchaser willing to 
render the same service may be found,” or (2) the parties being served 
by the utility may decide to guarantee it against further loss,” or (3) a 





4 Polk v. Mutual Reserve Fund Life Association, 207 U. S. 310 (1907); People ex rel- 
v. Rose, 207 Ill. 352, 69 N. E. 762 (1904). 

%§ Supreme Council C. K. A. v. Logsdon, 183 Ind. 183, 108 N. E. 587 (1915); Ashuelot 
R. Co. v. Elliot, 58 N. H. 451 (1878). 

16 East Ohio Gas Co. v. Akron, 81 Ohio St. 33, 90 N. E. 40 (1909); State ex rel. 
Knight v. Helena Power & Light Co., 22 Mont. 391, 56 Pac. 685 (1899); San Antonio 
Street Railway Co. v. State, go Texas, 520, 39 S. W. 926 (1897). See Bootu, STREET 
Raitways, 2 ed., § 65. 

17 In the early case of Rex 2. Collins, Palmer, 373 (1623), the court said that “an 
innkeeper may at his pleasure demolish his sign and leave off innkeeping.” Similarly 
as to a ferryman, Carter ». The Commonwealth, 2 Va. Cas. 354 (1823), and as to 
teamster, Satterlee ». Groat, 1 Wend. (N. Y.) 272 (1828). Since the bulk of public 
service work is to-day carried on by corporations recent cases as to the right of an un- 
incorporated public service proprietor to withdraw from business at will are scarce. 
But see San Antonio Street Railway Co. v. State, 90 Texas, 520, 528, 39 S. W. 926, 930 
(1897) where the court says, “Certainly carriers who are not corporations may at any 
time discontinue the business, if they elect to do so.” See also State ex rel. Knight »v. 
Helena Power & Light Co., 22 Mont. 391, 397, 56 Pac. 685, 687 (1899). 

18 As to Thirteenth Amendment, see United States v. Reynolds, 235 U. S. 133 (1914), 
Ex parte Hollman, 79 S. C. 9, 60 S. E. 19 (1908). As to the Fourteenth Amendment, 
see Van Denman & Lewis Co. ». Rast, 214 Fed. 827 (1913); Allgeyer v. Louisiana, 165 
U. S. 578, 589 (1897). 

19 The proper distinction was, however, made in Rowland ». Saline River Railway 
Co., 119 Ark. 239, 246, 177 S. W. 896, 899 (1915) where the court said, “It does not 
follow that, because we have held that the order of the railroad commission was arbi- 
trary and oppressive, the railroad company has a right to take up its rails and dispose 
of them of its own motion.” 

- » Ke St. Croix Gaslight Co., P. U. R, 1919 A, 487, 493 (Maine Pub. Util. 
om.). 

1 Re St. Croix Gaslight Co., supra, note 20. 

* See Central Bank & Trust Corporation v. Cleveland, 252 Fed. 530, 534 (1918). 
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substitute service may be provided,” or (4) the state may exercise its 
option to take the property by eminent domain in behalf of either state 
or private ownership and operation.” 

The principal case raises the further question whether a public utilities 
commission has jurisdiction over the cessation of service by and dis- 
mantling of a public utility. It is settled that the inherent power of the 
state to regulate the service of a public utility enterprise may be dele- 
gated to a commission or other administrative body. The Colorado 
Public Utilities Act, which is typical of the public utilities acts of other 
states, simply confers upon the commission power to regulate service,” 
but the court expressly says, and it seems correctly, that the power to 
regulate, necessarily includes the power to prevent a railway, where there 
is a public necessity, from discontinuing service and dismantling its 
plant.” It is true, great power is thereby conferred upon the commis- 
sions, but it must be remembered that their decisions are kept by the 
courts within constitutional bounds.”® 





% y Wyman, § 317. 

% See 2 Lewis, EMINENT Doman, 3 ed., § 445. 

On the other hand, “a railroad track may be abandoned and its construction ma- 
terial removed when it is conclusively shown that the public no longer has any interest 
in such materials remaining on the roadbed.” Enid, O. & W. Railway Co. »v. State, 181 
S. W. 498, 502 (Tex. Civ. App.) (1915). 

% See Atlantic Coast Electric Railway Co. v. Board of Public Utility Commissioners, 
104 Atl. 218 (N. J.) (1918); Trustees of Saratoga Springs v. Saratoga Gas, E. L. & P. 
Co., 191 N. Y. 123, 83 N. E. 693 (1908). 32 Harv. L. REv. 74. 

% 1913 Sess. Laws CoLorapo, chap. 127, as amended by 1915 Sess. Laws Coto- 
RADO, chap. 134, and by 1917 Sess, Laws Colorado, chap. 110. 

27 People ex rel. Hubbard v. Colorado Title & Trust Co., supra, note 5, at page 9; 
State ex rel. Tate v. Brooks-Scanlon Co., 143 La. 539, 78 So. 847 (1918). 

For commission decisions see Re Parkville Oil & Gas Co., P. U. R. 1919 A, 502 (Mo. 
Pub. Serv.Com.); City of Pana ». Central Illinois Public Service Co., P. U. R. 1916 B, 
177 (Ill. Pub. Util. Com.). 

It is submitted that in exercising this power the commission should not be too hasty 
in deciding that the utility in question cannot be operated except at a loss. The utility 
should be compelled to exhaust every reasonable effort to give the service required. 
The Indiana, New Jersey, and Colorado commissions have taken a proper step in re- 
fusing to allow discontinuance of service without a previous application to the com- 
mission to increase rates. Re Muncie Light Co., P. U. R. 1918 B, 194 (Ind. Pub. Serv. 
Com.); Re Seashore Gas Co., P. U. R. 1918 A, 871 (N. J. Board of Pub. Util. Comrs.); 
Re Denver, L. & N. R. Co., P. U. R. 1917 F, 744 (Colo. Pub. Util. Com.). See.also 
City of ~ Central Illinois Public Service Co., P. U. R. 1916 B, 177, 179 (Ill. Pub. 
Util. Com.). 

28 State ex rel. Railroad Commissioners v. Florida East Coast Railway Co., 69 Fla. 
165, 67 So. 906 (1915); Northern Pacific Railway Co. v. North Dakota, 236 U. S. 585 
(1915); Atchison, Topeka, & S. Fe Railway Co. v. Railroad Commission, 173 Cal. 577, 
160 Pac, 828 (1916). See St. Louis, I. M. & S. Railway Co. v. Bellamy, 113 Ark. 384, 
169 S. W. 322 (1914). 

The types of questions arising before the courts on review are illustrated in Salt Lake 
City v. Utah Light & Traction Co., 173 Pac. 556, 559 (Utah), (1918), where the court 
says: “The order of the commission increasing the fares as aforesaid presents three 
questions: (1) Did the passing of the franchise ordinances fixing the fares and their 
acceptance by the defendant constitute a contract . . . ? (2) If the franchise ordi- 
nances-constituted contracts, was it within the power of the Legislature to authorize the 
commission to change the fares? (3) Does the constitutional provision by which the 
city authorities are given the exclusive right to permit or to refuse permission to street 
railway companies to construct and operate street cars within the cities of this state 
prevent the state, through its Legislature, from exercising its sovereign prerogative 
to regulate and change the fares fixed in the franchise ordinances ?” 
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EXEMPTION OF FEDERAL HoMESTEAD FROM LIABILITY FOR DEBTS 
CONTRACTED Prior TO PATENT. — Section 2296 of the United States 
Revised Statutes provides: ‘No lands acquired under the provisions of 
this Act shall in any event become liable to the satisfaction of any debt 
or debts contracted prior to the issuing of the patent therefor.” ! Under 
the literal interpretation put upon this enactment in a recent decision 
by the United States Supreme Court,? until the patent does issue, the 
claimant may hold the land and laugh at his creditors. Other courts 
have construed the statute in the same way.’ But some courts have 
sagaciously held the land liable for debts contracted after the issuance of 
the final certificate, even though before the patent.‘ 

The patent is the legal conveyance. Until it issues, the legal title is in 
the United States.’ However, when the entryman has done everything 
necessary to entitle him to the patent, even before the patent issues he 
has a complete equitable title. Indeed, many states have statutes per- 
mitting one in such a position to maintain ejectment.’ Congress.cannot 





1 Act of May 20, 1862. 12 Stat. L. 392. Except this provision, there is nothing 
in the federal laws indicating the remotest difference between lands patented under 
the Homestead Act and other privately owned lands within the state. See Buchser 2. 
Morss, 196 Fed. 577, 579 (1912). 

2 Ruddy ». Rossi, No. 17, October Term, U.S. Sup. Ct. (1918). See Recent CAsEs, 
page 730. 

3 Barnard »v. Boller, ros Cal. 214, 38 Pac. 728 (1894); Wallowa National Bank ». 
Riley, 29 Ore. 289, 45 Pac. 766 (1896); Sprinkle v. West, 62 Wash. 587, 114 Pac. 430, 
34 L. R.A. (N. S.) 404 (1911); Grames v. Consolidated Timber Co., 215 Fed. 785 (1914). 
See In re Cohn, 171 Fed. 568, 570 (1909). 

The same court which laid down this literal interpretation in In re Cohn, supra, 
later held that the exemption must be confined to the debts of the entrywoman, and 
did not cover those of her husband contracted before patent. In re Parmeter’s Estate, 
211 Fed. 757 (1914). This construction, while obviously correct, is against the sweep- 
ing terms of the statute. 

In Brandhoeffer v. Bain, 45 Neb. 781, 64 N. W. 213 (1895), the debt was contracted 
in 1876 and the patent issued in 1878. The entryman conveyed away the land in 1885 
and reacquired title in 1892. It was held that the land was still not liable. Accord, 
Van Doren »v. Miller, 14 S. D. 264, 85 N. W. 187 (1901). Contra, De Lany v. Knapp, 
111 Cal. 165, 43 Pac. 598 (1896). It is refreshing to find a court showing such a whole- 
hearted respect for a statute; but in playing this judicial Ruth to the legislative Naomi, 
the court reaches a result entirely foreign to the purposes of the Act. 

* Struby-Estabrook Mercantile Co. ». Davis, 18 Colo. 93, 31 Pac. 495 (1892); 
Leonard ». Ross, 23 Kan. 292 (1880); Johnson v. Borin, 7 Kan. App. 365, 54 Pac. 989 
(1898); Flanagan v. Forsythe, 6 Okla. 225, 50 Pac. 152 (1897). See Kansas Lumber Co. 
v. Jones, 32 Kan. 195, 4 Pac. 74 (1884). 

5 Bagnell v. Broderick, 13 Pet. (U. S.) 436 (1839); Gibson ». Chouteau, 13 Wall. 
(U. S.) 92 (1871); United States ». Schurz, 102 U. S. 378 (1880); Michigan Land and 
Lumber Co. ». Rust, 168 U. S. 589 (1897). See Gould ». Tucker, 18 S. D. 281, 100 
N. W. 427 (1904). 

6 Carroll v. Safford, 3 How. (U. S.) 441 (1845); Lytle ». Arkansas, 9 How. (U. S.) 
314 (1850); Garland v. Wynn, 20 How. (U. S.) 6 (1857); Lessee of French v. Spencer, 
21 How. (U. S.) 228 (1858); Lindsey ». Hawes, 2 Black (U. S.) 554 (1862); Wither- 
spoon v. Duncan, 4 Wall. (U. S.) 210 (1866); Simmons v. Wagner, tor U. S. 260 (1879); 
Deffeback v. Hawke, 115 U. S. 392 (1885); Benson Mining Co. v. Alta Mining Co., 145 
U. S. 428 (1891); United States ». Detroit Lumber Co., 200 U. S. 321 (1905); Gourley 
v. Countryman, 18 Okla. 220, go Pac. 427 (1907); Budd ». Gallier, 50 Ore. 42, 89 Pac. 
638 (1907); S. S. Dale & Sons ». Griffith, 93 Miss. 573, 46 So. 543 (1908). 

7 The language in some of the cases suggests that legal title passes with the certifi- 
cate and the patent is merely evidence. See Goodlet ». Smithson, 5 Porter (Ala.) 245, 
249 (1837). This is an erroneous conclusion from the well-established doctrine that 
the patent when issued relates back to the inception of the rights of the patentee, so 
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have intended that an administrative delay, due to the rush of business 
or to negligence in the Land Department and lasting perhaps for years, 
should change the substantive rights of the parties.* “ Legislative bodies 
rarely take into consideration the period between the time when, under 
the law, executive officers should perform clerical duties, and the time 
when such duties are actually performed.” ® While the terms of the 
enactment are unambiguous, the courts are not precluded from correct- 
ing the legislative misstatement. “The intention of the lawmaker is the 
law,” !° anything in the terms of the statute to the contrary notwitk- 
standing." 

A far more fascinating problem is raised by Mr. Justice Holmes’ 
opinion. He says: ‘ 

“My question is: When land has left the ownership and control of 
the United States and is part of the territory of a State not different 
from any privately owned land within the jurisdiction and no more 
subject to legislation on the part of the.United States than any other 
land, on what ground is a previous law of Congress supposed any longer 
to affect it in a way that a subsequent one could not? This land was 
levied upon, not on the assertion that any lien upon it was acquired be- 
fore the title passed from the United States, but merely as any other land 
might be attached for a debt that Rossi [the creditor] had a right to col- 
lect, after the United States had left the premises. I ask myself what 
the United States has to do with that. There is no condition, no reserved 
right of re-entry, no reversion in the United States, saved either under 
the Idaho law as any private grantor might save it, or by virtue of ante- 
cedent title. All interest of the United States as owner is at an end. 
It is a stranger to the title. Even in case of an escheat the land would 
not go to it, but would go to the State. Therefore the statute must 
operate, if at all, purely by way of legislation, not as a qualification of 
the grant. If § 2296 is construed to apply to this case, there is simply 
the naked assumption of one sovereignty to impose its will after what- 
ever jurisdiction or authority it had has ceased and the land has come 
fully under the jurisdiction of what for this purpose is a different power. 
It is a pure attempt to regulate the alienability of land in Idaho by law, 





far as ~~ be necessary to cut off intervening claimants. Stark ». Starrs, 6 Wall. (U. S.) 
02 (1867). 

“ foe tl 2324, Revised Statutes, provides: “On each claim located after May 10, 
1872, and until a patent has been issued therefor, not less than one hundred dollars’ 
worth of labor shall be performed or improvements made during each year. . . .” 
Plaintiff had a final certificate but no patent for his land, and had failed to do the one 
hundred dollars’ worth of work during a year. Held, that he did not have to do the 
work after obtaining the certificate. Benson Mining Co. v. Alta Mining Co., note 6, 
supra. Accord, Aurora Hill Con. Min. Co. ». 85 Mining Co., 34 Fed. 515 (1888); Deno 
v. Griffin, 20 Nev. 249 (1889). See StckELs, Mrninc DECISIONS, 377, 384. 

It is interesting to note that an exemption in the Timber-Culture Act similar to that 
in the Homestead Act covers only “debts contracted prior to the issuing of the final 
certificate.” Act of March 3, 1893, c. 208, 27 Stat. aT L. 593, 5 U.S. Comp. Srat. 
1916, § 5116. 

® Per Keaton, J., in Flanagan v. Forsythe, note 4, supra. 

10 Per Swayne, J., in Smythe v. Fiske, 23 Wall. (U. S.) 374, 380 (1874). 

1 United Siates v. Kirby, 7 Wall. (U. S.) 482 (1868); Lionberger v. Rouse, 9 Wall. 
(U. S.) 468 (1869); Church of the Holy Trinity v. United States, 143 U. S. 457 (1892); 
Hawaii v. Mankichi, 190 U. S. 197 (1903). 
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without regard to the will of Idaho, which we must assume on this record 
to authorize the levy if it is not protected by an act of Congress occupy- 
ing a paramount place.” ” 

Authority, such as it is, is against this view.“ The exemption could 
conceivably be enforced in one of two ways: first, as a qualification of 
the grant, or secondly, as legislation. The courts in giving it effect did 
not clearly comprehend the problem. They all point to the situation 
before the patent issues. Judge Dillon said: “It will be observed that 
Congress does not attempt to exempt the land from debts contracted 
after the patent has issued. . . . Before the title has thus passed, Con- 
gress, under its power to dispose of the public lands, may prescribe the 
terms and conditions upon which the disposition shall be made. . . .” ¥ 
This and similar language from other courts is indicative of the weakness 
of their position. They apparently consider this exemption as a quali- 
fication of the grant," and this possibility has been buried by Mr. Justice 
Holmes beneath the granite of unimpeachable reasoning, without so 
much as a requiescat in pace from the majority of the court. 

Can the exemption take effect as legislation? We must really look at 
the situation after the patent has divested the United States of title, 
when the levy is attempted. That is the time when the congressional 
enactment is to shield the land. If, at this date, Congress can control 
the alienability of the land for debts contracted prior to the patent, why 
not for debts contracted, say, within two years after the patent? The 
date of issue of the patent is not, in the fortunes of the settler, the turn- 
ing point at which he ceases to need protection from his creditors. The 
Federal Constitution provides: “The Congress shall have power to dis- 
pose of and make all needful rules and regulations respecting the terri- 
tory or other property belonging to the United States.” Ours is a 
territorial scheme of government. It has been frequently asserted that 
the United States, in holding land within a state, has nothing in the 
nature of municipal sovereignty.!” It must stand as a private proprietor, 





2 Per Holmes, J., in Ruddy »v. Rossi, note 2, supra. It is regrettable that the opinion 
-~ the court, written by Mr. Justice McReynolds, did not consider more particularly 

$ argumen 
3 Sorrels 2. "Self, 43 Ark. 451 (1884); Miller v. Little, 47 Cal. 348 (1874); Russell ». 
Lowth, 21 Minn. 167 (1874); Gile v. Hallock, 33 Wis. 523 (1873); Seymour v. Sanders, 
3 Dill. (Fed.) 437 (1874). 

™ Per Dillon, J., in Seymour v. Sanders, 3 Dill. (Fed.) 437, 442 (1874). Much the 
same language appears in Sorrels v. Self, 43 Ark. 451, 454 (1884). 

% “To deny to Congress the power to make a valid and effective contract of this 
character with the homestead claimant would materially abridge its power of dis- 
posal... .” Per Crockett, J., in Miller v. Little, 47 Cal. 348, 351 (1874). 

“Indeed, the exemption created by the act of ‘Congress has never been looked upon 
as a homestead exempt at all. It is in the nature of a condition attached to the grant, 
in virtue of the power of the Federal government relating to the primary disposal of 
the soil, rather than in virtue of any police power vested in the government.” Per 
Rudkin, J., in Ritzville Hardware Co. ». Bennington, 50 Wash. 111, 96 Pac. 826 (1908). 
This case, ‘holding that the rule, exempting for a reasonable time the proceeds from 
the sale of a homestead exempt under the state laws, does not include the paras 
from the sale of a federal homestead, is most illuminating. 

1% Art. IV, § 3, par. 2. 

17 Pollard’s Lessee 9. Hagan, 3 How. (U. S.) 212 (1845); Omaechevarria ». Idaho, 
246 U. S. 343 (1917); United States v. Railroad Bridge Co., 27 Fed. Cas. 686 ee 
See Camfield ». United States, 167 U. S. 518 (1897); Jones ». Florida C. & P. R 
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with whatever additional power is included in the “power to dispose of 
and make all needful rules and regulations” respecting these lands. 
This clause properly construed should give Congress control over the 
public lands while they are public lands, but should confer no power over 
land which has ceased to be a part of the public domain.'* 





THREATS TO TAKE THE LIFE OF THE PRESIDENT. — The meaning of 
the word “threat,” as used in the federal legislation of February 14, 
1917, obviously differs from the usual legal meaning. In the cases of 
the statutory offense of threatening a private individual,’ extortion,’ 
robbery by threat,‘ or the avoidance of instruments or acts as induced 
by threats,> the menace must be communicated to the threatened person 
and must be such as at least to influence the mind of a reasonable man. 
In the case of an assault ® the words must in addition import to the 
reasonable hearer an intention to execute it almost immediately; and 
hence a threat of harm conditioned upon a future event cannot consti- 
tute an assault.’ But to interpret the word “threat” as used in this law 
of Congress to mean a “menace of such a nature as to unsettle the mind 
of the person on whom it operates, and to take away from his acts that 
free and voluntary action which alone constitutes consent,” ® would de- 


41 Fed. 70, 72 (1889); Minnesota v. Bachelder, 5 Minn. 223, 235 (1861). Cf. Van Brock- 
lin v. Tennessee, 117 U. S. 151 (1885); Kansas v. Colorado, 206 U. S. 46 (1906). 

18 The power “to dispose of’’ includes the power to lease. United States v. Gratiot, 
14 Pet. (U. S.) 526 (1840). , 

“Congress] had no power whatever to enlarge the rights of the vendees of the United 
States as against rights already vested in prior purchasers. It could in no way author- 
ize any encroachment by the grantees of the United States upon, or injury to, the 
property of other private parties.”. Per Sawyer, J., in Woodruff ». North Bloomfield 
ree a 18 Fed. 753, 771 (1884). Cf. Wilcox v. Jackson, 13 Pet. (U. S.) 498, 517 

1839). 


1 The Act provides: “That any person who knowingly and willfully deposits or 
causes to be deposited for conveyance in the mail or for delivery from any postoflice or 
by any letter carrier any letter, paper, writing, print, missive, or document containing 
any threat to take the life of or to inflict bodily harm upon the President of the United 
States, or who knowingly and willfully otherwise makes any such threat against the 
President, shall upon conviction be fined not exceeding $1,000 or imprisoned not ex- 
ceeding five years, or both.” 39 Start. 919, c. 64. 

Constitutionally the Act may be supported on the broad ground of a right in the 
federal government to punish offenses aimed at its integrity, but certainly on the nar- 
rower ground of a right to protect its officers. Im re Neagle, 135 U. S. 1 (1889). See 
Biklé, “The Jurisdiction of the United States over Seditious Libel,” 41 Am. L. Reg. 
(nN. S.) 1. In United States ». Metzdorf, 252 Fed. 933 (Dist. Ct., Mon., 1918), the in- 
dictment failed on the strange ground that it did not state that the alleged threat was 
uttered of the President in his official character. The court held that Congress had no 
power to protect its officers in their private capacities. Thus jurisdiction for the mur- 
der of a federal official would be made to turn on the motive of the killing. 

2 State v. McGee, 80 Conn. 614, 69 Atl. 1059 (1908). 

3 People v. Williams, 127 Cal. 212, 59 Pac. 581 (1899). 

4 Rex v. Fuller, Russ. & Ryan’s Crown Cases, 408 (1820). 

5 Robinson v. Gould, 11 Cush. (Mass.) 55 (1853). 

6 ee v. Myers, 4 Carr. & Payne 349 (1830); Townsdin v. Nutt, 19 Kan. 282 
1877). 

7 Tuberville v. Savage, 1 Mod. 3 (1669). Cf. Commonwealth v. Eyre, 1 Serg. & R. 
(Pa.) 347 (1815). 

8 In United States v. French this definition was applied, erroneously, it is believed, 
to the Act of Feb. 14, 1917. 243 Fed. 785 (So. Dist. Fla., 1917). 
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prive the Act of serious meaning.® In making it a crime to “threaten 
to take the life of or inflict bodily harm upon the President,’’ Congress 
can hardly have intended only to protect the President’s peace of mind 
from a threat personally communicated to him. One court relies on the 
rule of construction that where a word has had a legal definition the 
legislature must be taken to have used the word in the sense of that defi- 
nition, unless a different meaning appears to have been intended.!° It 
is submitted that a different meaning is implicit in the words of the Act. 
Why make it criminal to “deposit . . . in any post office” any writing 
containing such a threat, if communication to the President were neces- 
sary? 

The federal statute doubtless finds its ancestry in the Statute of 
Treason," which made it criminal “to compass and imagine the death 
of the King.”’ Under this statute in the fifteenth century two interesting 
indictments were brought, one against Walter Walker ” and the other 
against Sir Thomas Burdet. Regarding the former, Lord Campbell 
relates that Walter Walker kept an inn called the “Crown,” and was 
suspected of taking part in a plot for the restoration of the imprisoned 
King, Henry VI; but that “there was no witness to speak to any such 
treasonable conduct, and that the only evidence to support the charge 
was that the accused had once, in a merry mood, said to his son, then a 
boy: ‘Tom, if thou behavest thyself well, I will make thee heir to the 
Crown.’” We are told that the prisoner urged that he had never formed 
any evil design upon the King’s life; that he spoke only to amuse his 
little boy, meaning by his statement that his son should succeed him as 
master of Crown Tavern. But, according to Lord Campbell, “Mr. 
Justice Billing ruled: ‘That the words proved were inconsistent with the 
reverence for the hereditary descent of the Crown which was due from 
every subject under the oath of allegiance; therefore if the jury believed 
the witness, about which there couid be no doubt as the prisoner did not 
venture to deny the treasonable language he had used, they were bound 
to find him guilty.’ A verdict was accordingly returned, and the poor 
publican was hanged, drawn, and quartered.” 

As to Sir Thomas Burdet, Lord Campbell narrates “ that he had been 
out of favor at court; and the King, making a progress in his parts, had 
rather wantonly entered his park, and hunted and killed a white buck of 
which Burdet was particularly fond; that “when the fiery knight heard 
of the affair — he exclaimed: ‘I wish that the buck, horns, and all, were 
in the belly of the man who advised the King to kill it,’ or, as some re- 
ported, ‘were in the King’s own belly’”’; that on trial for treason Sir 
Thomas “proved, by most respectable witnesses, that the wish he had 
rashly expressed applied. only to the man who advised the King to kill 
the deer.” But, continues Lord Campbell, “The Lord Chief Justice left 





® See a collection of definitions of the word “threat” in United States ». Jasick, 252 
Fed. 931 (East. Dist. Mich., 1918). 

10 United States v. French, note 8, supra. 

i 25 Epw. III. : 

12 ; HALE, PLEAS OF THE CROWN, 115; SR RICHARD BAKER, CHRON, (ed. 1606) 215. 

8 [bid.; 3 HoLINsHED, Coron. (London, 1808) 345. 

144 y CAMPBELL, LIVES OF THE CHIEF JusTIcEs (ed. 1874), 151. 

 Tbid., 153. 
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it to a jury to consider what the words were — [telling them that] ‘how- 
ever, the story as told by the witnesses for the Crown was much more 
probable, for Sovereigns were not usually advised on such affairs, and 
it had been shown that on this occasion the King had acted entirely out 
of his own head. — Here the King’s death had certainly been in the 
contemplation of the prisoner; in wishing a violence to be done which 
must inevitably have caused his death, he imagined and compassed it.’ 
The jury immediately returned a verdict of guilty; and the frightful 
sentence of high treason, being pronounced, was carried into execution 
with all its horrors.” 

Fortunately these two cases have been shown to be incorrectly set 
forth by Lord Campbell, and do not even form precedents to be over- 
ruled.* Although the federal courts have been none too lenient in con- 
struing the war legislation,!” coming sometimes perilously near to the 
standard which was long erroneously attributed to Chief Justice Billing, 
no fault can, on the whole, be found with their interpretation of. the 
statute here under discussion. In a recent case !* the requisites for a 
threat under the Act are well set forth. (1) The words must import to 
reasonable hearers an intent to harm the President. (2) If oral, they 
must have been uttered in the hearing of some one.'® But (3) they need 
not have been addressed to any one; nor (4) need they have been com- 
municated to the President or have been intended to be communicated 
to the President. Moreover, under the Act a threat may be conditional. 
Juries have been permitted to find, or it has been held that they could 
properly find, the following words to constitute threats: “The President 
ought to be shot, and I would like to be the one to do it.” “President 
Wilson ought to be killed. It is a wonder some one has not done it al- 
ready. If I had an opportunity, I would do it myself.” “If I got a 
chance, I would shoot President Wilson.” * “I wish the President were 
in Hell, and if I had the power I would put him there.” * The first of 
these cases presents, as the court intimates, a close question, to be de- 
cided in the light of the circumstances and the manner of uttering the 
words. The other cases are clear. 





16 Edward Foss in “The Judges of England” (London, 1851, pp. 414-16) sharply 
criticizes Lord Campbell’s sharp strictures on Chief Justice Billing, and shows that the 
flimsy facts of the above cases were not the real support of the charge of treason, and 
that Lord Campbell’s apparent quotations from the court’s charges to the jury are 
pure fiction. He shows that the true facts are these: Walter Walker was charged with 
“words spoken of the title of Edward when he was proclaimed’’; the story of the buck 
was a figment, and the charge against Burdet was for conspiracy to kill the King and 
Prince “by casting their nativity, foretelling the speedy death of both, and scattering 
papers containing the prophecy among the people.” 

17 See note, “The Espionage Cases,” 32 Harv. L. Rev. 417. See also Zechariah 
Chafee, Jr., ‘ Freedom of Speech,” 17 NEw REpustic, No. 211, 66. 

18 United States v. Stobo, 251 Fed. 689 (Dist. Ct., Del., 1918). 

19 Tt was for omitting to allege that the words were uttered in the hearing of any one 
that the indictment in United States v. Stobo failed. 

20 United States v. Stobo, note 18, supra. 

%1 United States v. Stickrath, 242 Fed. 151 (So. Dist. Ohio, 1917). 

#2 United States v. Jasick, 252 Fed. 931 (East. Dist. Mich., 1918). 

*® Clark v. United States, 250 Fed. 449 (Circ. Ct. App., Fifth Circ., 1918). 
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ApmrrALty — ConFiict or Laws — REMEDIES — RECOVERY FOR DEATH 
BY Wroncrut Act IN COoLLis1on aT SEA. — In a collision on the high sea 
between two ships from different states, in which one ship was negligent, 
persons aboard the innocent ship were killed. The statutes of each state 
provided for recovery for death by wrongful act, but differed as to the measure 
of damages. The owner of the offending ship was sued by the representatives 
of the deceased. Held, that they could not recover. The Middlesex, 253 Fed. 
142 (Dist. Ct.). . 

For a discussion of this case, see NOTES, page 713. 


ADMIRALTY — JURISDICTION — IMMUNITY OF GOVERNMENT VESSELS FROM 
LiBEt. — For damage to a cargo carried upon the Maipo the owners sought to 
libel the ship. The Maipo was a transport in the Chilean navy, owned and 
manned by that government. It was chartered for hire by a private person 
contracting to carry freight, but by the charter-party the Chilean government 
reserved freight space, agreed to pay all port duties, and to manage the ship. 
Held, that the court had not jurisdiction. The Maipo, 252 Fed. 627. 

Ships of war everywhere receive exemption from local jurisdiction. 2 Moore, 
Dic. Int. Law, 1906, § 254. Whether all public vessels should be so exempted 
was long a moot question. LAWRENCE, Int. Law, 3 ed., 224; Hatt, Int. Law, 
6 ed., 188. The sovereign cannot be sued, and in so far as jurisdiction is con- 
cerned the courts recognize no difference between a suit against the sovereign 
and a suit against his property. Vavasseur v. Krupp, L. R. 9 Ch. Div. 351; 
The Siren, 7 Wall. (U. S.) 152. While the existence of a right to a lien or to 
an action for salvage or damage from collision is recognized the strict applica- 
tion of the doct.ine of extraterritoriality forbids its enforcement. Uniied States 
v. Peters, 3 Dall. (U. S.) 121; The Exchange, 7 Cranch (U. S.) 116; Briggs v.- 
Light Boats, 11 Allen (Mass.) 157; Pizarro v. Matthais, 1o N. Y. Leg. Obs. 97; 
The Parlement Belge, 5 P. D. 197; The Constitution, 4 P. D. 39; Young v. Scotia, 
[1903] A. C. sor; The Pampa, 245 Fed. 137. Nor will a writ issue against a 
person upon a public vessel. 7 Opin. ATT’y GEN’L, 122; HALL, Int. Law, 6 ed., 
191. The English court has decided that immunity from local jurisdiction 
is not lost though the public vessel carry for hire merchandise and passengers. 
The Parlement Belge, supra. However, an ambassador’s property which he has 
engaged in commerce has been attached. Emperor of Brazil v. Robinson, 5 
Dowl. 522; 2 Puittrmore, Int. Law, 3 ed., 222. There has been American 
opinion that because the owner could not be sued the action against the ship 
might be allowed. Pizarro v. Maithais, supra. See United States v. Wilder, 
3 Sumn. (C. C. A.) 308, 316. A lien is enforced, therefore, upon property 
of the sovereign when not in his possession nor in public use, but in the posses- 
sion of a bailee. The Davis, 10 Wall. (U. S.) 15. The rule would seem to extend 
to public vessels. Long v. Tampico, 16 Fed. 491. The Alttualita, 238 Fed. 900. 
WESTLAKE, Pvt. Int. Law, 5 ed., 271. The courts recognize the hardship en- 
dured by a libellant forced to seek relief in distant foreign jurisdictions, espe- 
cially where the merchant marine is becoming government controlled. 


BANKS AND BANKING — NATIONAL BANKS — VALIDITY OF STATE Tax ON 
SHARES WITHOUT DEDUCTION FOR TAXABLE STOCK HELD By BANK IN ANOTHER 
NATIONAL BANK. — The National Bank Act, as amended, provides (REv. 
Stat. § 5219) that “Nothing herein shall prevent all the shares in any associa- 
tion from being included in the valuation of the personal property of the 
owner or holder of such shares, in assessing taxes imposed by authority of the 
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state within which the association is located.” Plaintiff, a national bank, held 
stock jn another national bank and was taxed as owner thereof. Taxes were 
also assessed against the shareholders of the plaintiff based on a valuation 
which included the stock ownership as an asset of the association. Plaintiff, 
on behalf of its shareholders, seeks to recover from the state a part of the taxes 
so levied upon them corresponding to assets of the value of this stock. Held, 
that such sum be refunded. Pitney, Brandeis, and Clarke, JJ., dissenting. 
Bank of California, National Association v. Richardson, U. S. Sup. Ct. Off., 
October Term, 1918, No. 262. 

As instrumentalities of the federal government, national banks are exempt 
from state taxation, except as permitted by Congress. M’Culloch v. Maryland, 
4 Wheat. (U. S.) 316; City of Pittsburg v. First National Bank, 55 Pa. St. 45. 
And section 5219 does not permit a state to tax such a bank upon its capital or 
upon its property, but only upon the shares as personal property of the holder. 
Owensboro National Bank v. Owensboro, 173 U. S. 664, 19 Sup. Ct. Rep. 537. 
An exception in this section authorizes taxation of realty. Second National 
Bank v. Caldwell, 13 Fed. 429; see M’Culloch v. Maryland, supra, 436. Also 
it is settled that a bank may be taxed as owner of stock in another national 
bank. Bank of Redemption v. Boston, 125 U. S. 60. Now the principal case 
holds that when the association pays such a tax, a corresponding deduction 
must be made in assessing its shareholders. This result can be reached only 
on the ground that the statute treated the bank and the shareholders as one, 
for purposes of state taxation. The proposition is fundamental, however, that 
a corporation is an entity distinct from its members, for taxation as in other 
respects. See 1 CooLey, TAXATION, 3 ed., 687. Accordingly the Supreme 
Court has repeatedly held that a tax on a corporation or its property is not the 
legal equivalent of a tax on the stockholders, but that the two are distinct 
and different subjects-matter of taxation. See Owensboro National Bank v. 
Owensboro, supra, 677-81; T. R. Powell, “Indirect Encroachment on Federal 
Authority by the Taxing Powers of the States,” 31 Harv. L. REV. 321, 339- 
44. Thus stockholders of a state bank can be taxed without deduction for its 
ownership of tax-exempt United States securities. Cleveland Trust Co. v. 
Lander, 184 U. S. 111, 22 Sup. Ct. Rep. 394. And under section 5219 stock- 
holders of a national bank can be taxed, although its capital was wholly in- 
vested in such securities. Van Allen v. The Assessors, 3 Wall. (U. S.) 573. 
Moreover, where the realty of a bank has been directly taxed, the state is not 
required to make deduction in assessing the stockholders. Commercial Bank v. 
Chambers, 182 U.S. 556, 21 Sup. Ct. Rep. 863; St. Louis National Bank v. 
Papin, 21 Fed. Cas. No. 12,239; People’s National Bank v. Marye, 107 Fed. 
570, 579. It is difficult to see why the same principle should not apply to 
assets in the form of stock in another national bank. 


BANKRUPTCY — PREFERENCES — TRANSFER PURSUANT TO PRIOR AGREE- 
MENT LIQUIDATING THE DamaGeEs. — The bankrupt had contracted to cut 
timber for a lumber company on the latter’s lands, the funds by which the 
operations were to be carried on being furnished also by the lumber company. 
It was provided, in a clause which was construed to be an agreed ascertainment 
of damages, that in case of a default a nearby sawmill with its logging equip- 
ment belonging to the bankrupt should forthwith become the property of the 
lumber company. The agreement was entered into more than four months 
before bankruptcy proceedings were instituted, but the transfer of the property 
took place within the period. The trustee in bankruptcy sought to avoid as a 
preference the transfer of that part of the equipment which was composed of 
personalty. Held, that no preference was effected. Stennick v. Jones, 252 Fed. 
345 (Circ. Ct. App.). 

The court asserted that the company had a right to act not as a general 
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creditor, but under the contract. However, the mere fact that there is a 
contract right to a transfer will not prevent it from being a preference. National 
City Bank v. Hotchkiss, 231°U. S. 50. It has been held that a transfer of goods 
within the four-month period, according to a prior agreement, as payment 
for money that had been advanced to be used in their production is not a 
preference. Hurley v. Atchison, etc. Railroad Co., 213 U.S. 126; Sieg v. Greene, 
225 Fed. 955. Cf. In re Klingaman, 101 Fed. 691. But in the principal case 
no part of the equipment was obtained with the money advanced by the 
company. ‘The decision, nevertheless, may be justified by considering the 
contract as one to cut timber or, upon default, to convey the property. A 
default having been committed, there remains the promise to convey the 
mill and its equipment. This promise, although it relates partly to personalty, 
is specifically enforceable, for it also involves land and is indivisible. Leach v. 
Fobes, 77 Mass. 506; Fowler v. Sands, 73 Vt. 236. There arises then an equitable 
ownership in the equipment which strips the transfer of its preferential 
character. 


BILts AND Notes — PURCHASERS FOR VALUE WITHOUT Notice — BurDEN 
oF Proor IN Suit FOR CANCELLATION. — In a suit by the maker for the can- - 
cellation of a negotiable instrument shown to have been secured by fraud of 
the payee, the question arose as to who had the burden of proving the 
defendant holder a holder in due course. Section 59 of the Negotiable In- 
struments Law provides that “Every holder is deemed primé facie to be a 
holder in due course; but when it is shown that the title of any person who 
has negotiated the instrument was defective, the burden is on the holder to 
prove that he or some person under whom he claims acquired the title as a 
holder in due course.” Held, that the burden is on the defendants. Lundean 
v. Hamilton, 169 N. W. 208 (Ia.). 

In a bill in equity for cancellation of an instrument for fraud, failure to 
allege that defendant is not a purchaser for value without notice is a demur- 
rable defect. Molony v. Rourke, 100 Mass. 190. And what a party must plead 
he has the burden of establishing. LANGDELL, Equity PLEADING, 2 ed., § 185. 
The rules in equity should also apply to equitable defenses at law. Logically, 
therefore, in an action at law on a negotiable instrument by a subsequent 
holder, a maker setting up the defense of fraud should have the burden of 
establishing that plaintiff took with notice. But the rule developed that this 
burden be transferred to the plaintiff when fraud is shown. Its origin may 
have been in the principle of a discovery, the facts being peculiarly within the 
holder’s knowledge. Cf. Lord Portarlington v. Soulby, 6 Sim. 356. In view 
of the pleadings the only burden shifted to the holder should be that of going 
forward with the evidence. Such burden, however, the courts confused with 
that of establishing the facts by a preponderance of evidence, owing to the 
dual aspect of the ambiguous term “burden of proof.” See Abbott, “Two 
Burdens of Proof,” 6 Harv. L. Rev. 125; 4 WicMorE, Evipence, §§ 2483- 
2489. Thus the rule became established that this ultimate burden should be 
saddled upon the holder. Harvey v. Towers, 6 Ex. 656; Ailas National Bank 
v. Holm, 71 Fed. 489. The same interpretation is made under the Negotiable 
Instruments Law. Parsons v. Utica Cement Co., 82 Conn. 333, 73 Atl. 785; 
Leavitt v. Thurston, 38 Utah 351, 113 Pac. 77. Being settled at law this con- 
struction should be followed in equity, although the result conflicts with 
the pleadings. Regester’s Sons Co. v. Reed, 185 Mass. 226, 70 N. E. 53; Mills 
v. Keep, 197 Fed. 360. 


Conriict oF Laws — Trusts IyTeER Vivos — Wuat Law GOvERNS. — 
Two settlors, of New York and New Jersey respectively, contributed an equal 
amount to a fund of which they declared themselves trustees by instrument 








730 HARVARD LAW REVIEW 


executed in New Jersey. The fund was in New York and a New York trust 
company was named as alternate trustee. The New Jersey settlor died, and 
the New York settlor filed this bill for a settlement of accounts and a con- 
struction of the trust deed. The question arose as to what law governed the 
disposition of unexpended accumulations. Held, that the New York law 
governed. Curtis v. Curtis, 173 N. Y. Supp. 103. 

It is well settled that the validity of a testamentary trust of personalty is 
determined by the law of the testator’s domicile at the time of his death. 
Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636; Canterbury v. Wyburn, [1895] 
A. C. 89. Cf. In re Crum, 98 Misc. 160, 164 N. Y. Supp. 149. See 19 Harv. 
L. Rev. 457. As to declarations of or transfers on trust inter vivos, the law 
of the situs of the res would seem to govern its validity, as that law alone can 
effectively create an interest in the res. See Cammell v. Sewell, 5 H. & N. 728. 
Green v. Van Buskirk, 5 Wall. (U. S.) 307, 7 Wall. (U. S.) 139. See also 
20 Harv. L. REv. 382, 394. Where, however, it is held that the cestui que trust 
acquires but a right in personam against the trustee and not rights in rem, 
though the validity of the transfer to the trustee would be determined as 
above by the law of the situs, yet the validity of the trust would be determined 
by the law of the place of the declaration of or the transfer on trust. See 
17 Cor. L. REv. 467, 497. In either case the administration of a trust of 
personalty must be governed by the law of the place where the testator or 
settlor intended the trust to be administered. First National Bank v. National 
Broadway Bank, 156 N. Y. 450, 51 N. E. 398. See 20 Harv. L. REV. 382, 395. 
See also 17 Harv. L. REV. 123, 570. As in the principal case it was clear that 
the settlors intended the trust to be administered in New York, and as the 
right of the life cestui que trust to accumulated income is a question of adminis- 
tration, the court properly applied New York law. 


CONSTITUTIONAL LAW — CONSTRUCTION, OPERATION, AND ENFORCEMENT 
oF CONSTITUTIONS — FEDERAL POWER OVER LANDS OF UNITED STATES WITHIN 
A STATE. — Section 2296 of the United States Revised Statutes provides: “No 
lands under the provisions of this Act shall in any event become liable to the 
satisfaction of any debt or debts contracted prior to the issuing of the patent 
therefor.” The entryman contracted debts, some before the issuing of the final 
certificate, others after it but before the issuing of the patent. Held, that the 
statutory exemption covers all these debts. Ruddy v. Rossi, U. S. Sup. Ct., 
No. 17, October Term, 1918. 

For a discussion of this case, see NOTES, page 721. 


Crmmat Law — Homicipe — THREATS — THREATS TO TAKE THE LIFE 
OF THE PRESIDENT. — An act of Congress made it an offense punishable by 
fine of $1,000 or imprisonment not exceeding five years, or both, knowingly and 
wilfully to make a threat against the President. 39 Star. 919, c. 64. An in- 
dictment was brought under this act charging John Stobo with making a threat 
in the following language: “The President ought to be shot and I would like 
to be the one to do it.” The indictment did not allege that the threat was 
addressed to any one, or that it was uttered with intent to menace the President, 
or that any one heard it. Held, that the indictment fails. United States v. 
Stobo, 252 Fed. 689 (Dist. Ct., Del.). 

For a discussion of threats under this statute, see NoTEs, page 724. 


Eouiry — EQuITABLE EASEMENTS OR SERVITUDES — INTENTION OF PARTIES. 
— In developing a tract of land for the sale of building lots, the owner installed 
a sewage system according to a plan, the system being operated by a pumping 
plant on the owner’s land. By an agreement with the village the owner agreed 
to run the plant as long as the system should be in use. After a number of 
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lots had been sold, the defendant bought the tract and continued to sell lots, 
but discontinued operating the plant, which resulted in an overflow of sewage 
dangerous to public health. In an action by the village to determine who 
was to bear the expense of operation, held, that the defendant must bear it. 
Village of Larchmont v. Larchmont Park, 173 N. Y. Supp. 32. 

Equity, in order to carry out the intention of the parties, will enforce agree- 
ments restricting the use of land for the benefit of other land on the theory 
that an equitable easement or servitude has been created. Smith v. Young, 
160 Ill. 163, 43 N. E. 486; Peck v. Conway, 119 Mass. 546, 549; Tulk v. Moxhay, 
11 Beav. 571. Accordingly, if the intent appears from a deed referring to a 
plat, the intention will be enforced. White v. Tide Water Oil Co., 50 N. J. 
Eq. 1; Chickhaus v. Sanford, 83 N. J. Eq. 454, 91 Atl. 878; Smith v. Young, 
supra. ‘The same is true when the deed does not refer to the plan. Briggs v. 
Sea Gate Ass’n, 211 N. Y. 482, 105 N. E. 664; Tallmadge v. The East River 
Bank, 26 N. Y. 105. In the principal case, the plan of the sewage system 
was to confer a benefit on the land sold by allowing sewage to flow to the 
pumping plant. An equitable servitude having thus arisen, the defendant 
alone must bear the expense of abating the nuisance caused by the overflow, 
not only as to the lots sold by him, but also as to those sold by his predecessor 
since he bought the servient estate with notice. Whitney v. Union Railway 
Co., 11 Gray (Mass.) 359; Tallmadge v. The East River Bank, supra. And it 
follows that if the village had not brought the action, the purchasers of the 
lots could have maintained a suit for specific performance of the equitable 
servitude. Tulk v. Moxhay, supra; Tallmadge v. The East River Bank, supra. 


EvmENCE — JupIcIAL ADMISSIONS — CONCLUSIVENESS. — The complain- 
ant brought a bill in equity to enjoin the infringement of his label, alleging 
similarity and confusion. The defendant answered and counterclaimed to 
enjoin the complainant from infringing the former’s label, admitting the 
complainant’s averment of similarity and confusion, but alleging and subse- 
quently proving his own label to be the elder. The lower court reasonably 
found that on the evidence offered there was no confusion. Held, that the 
averments in the bill are conclusive against the complainant on the counter- 
claim. Wrigley v. Larson, 253 Fed. 914 (Circ. Ct. App.). 

Admissions in the pleadings amount to a waiver of proof of the facts pleaded. 
They are conclusive against the pleader on the issue in which they occur. 
Paige v. Willet, 38 N. Y. 28; S.W. Broom Co. v. Bank, 52 Okla, 422, 153 Pac. 
204. But on another issue in the same cause the pleadings may not be used 
as admissions. Nye v. Spencer, 41 Me. 272; Ayres. v. Covill, 18 Barb. (N. Y.) 
260. Neither could such judicial admissions be used in a subsequent suit 
as admissions by a party. Allegations were not at common law supposed to 
be necessarily truthful, but merely served the purpose of raising an issue: 
Starkweather v. Kittle, 17 Wend. (N. Y.) 20. Even with the development of 
chancery pleading, bills were not admissible in a subsequent suit. Kilbee v. 
Sneyd, 2 Molloy ((Ir. Chanc.) 186; Durden v. Cleveland, 4 Ala. 225. To-day, 
however, pleadings in law and equity are not considered fictitious, as they 
must be signed or sworn to, and are competent evidence in subsequent suits. 
Pope v. Allis, 115 U. S. 363; Elliott v. Hayden, 104 Mass. 180. Such aver- 
ments are then certainly competent evidence on another issue in the same 
* cause. State v. Firemen’s Ins. Co., 152 Mo. 1, 52 S. W. 595; Derby v. Gallop, 
5 Minn. 119. In equity, moreover, the defendant does not separate his pleas 
into negative and affirmative. The answer is treated as homogeneous. See 
LANGDELL, SUMMARY OF Equity PLEADING, § 68; 3 WicMoRE, EVIDENCE, 
§ 2122. There is, then, practically only one line of pleading, and the aver- 
ments of the complainant in the present case are therefore conclusive against 
him. 
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FrxTuRES — REMOVAL OF — ANNEXATION BY CONDITIONAL BUYER TO 
REALTY OF ANOTHER, SUBJECT TO A MortGAGE.—A conditional buyer of 
steam boilers and radiators annexed them to the realty of another which was 
subject to a prior mortgage. The mortgagee, who was ignorant of the con- 
ditional sale, brought this suit of foreclosure. Held, that the boilers and radi- 
ators are subject to the mortgage. Realty Associates v. Conrad Construction 
Co., 173 N. Y. Supp. 25. 

When an owner of realty annexes thereto fixtures which he bought on a con- 
ditional sale, and then subsequently mortgages the land, the fixtures are held 
to be subject to the mortgage, either because a bona fide purchaser cuts off an 
equitable estate or because of a judicial dislike for secret liens. Horn v. Clark 
Hardware Co., 54 Colo. 522, 131 Pac. 405; Bank v. Wolf, 114 Tenn. 255, 86 
S. W. 310. Contra, Falaenau v. Reliance Steam Foundry Co., 74 N. J. Eq. 325, 
69 Atl. 1098; Adams v. Interstate Building Association, 119 Ala. 97, 24 So. 857. 
As to the rights of prior mortgagees, opinions differ. Some jurisdictions allow 
such mortgagees to treat the fixtures as subject to the mortgage, regardless of 
the possibilities of removal without impairing the realty. Clary v. Owen, 15 
Gray (Mass.) 522; Fuller-Warren Co. v. Harter, 110 Wis. 80, 85 N. W. 608; 
Tippett & Ward v. Barham, 180 Fed. 76. Other states hold that the agree- 
ment between the vendor of fixtures and the mortgagor of the realty is valid 
against a prior mortgagee only if removal of the fixtures is possible without 
damaging the realty. Blanchard v. Eureka Planing Mill Co., 58 Ore. 37, 113 
Pac. 55; Detroit Steel Cooperage Co. v. Sistersville Brewing Co., 233 U.S. 712. 
This seems the better view, since the mortgagee’s security is not impaired. 
Though in the principal case the mortgagor was not the conditional buyer, 
yet as the annexation of chattels to the realty by one having no right, title, or 
- interest in either, makes them part of the realty, and as in the principal case 
they could not be removed without impairing the mortgagee’s security interest, 
the case seems well decided: See Peck-Hammond v. School District, 93 Ark. 
77, 123 S. W. 771; Goddard v. Bolster, 6 Greenleaf (Me.) 427. 


INSURANCE — CHANGE IN INTEREST, TITLE, AND POSSESSION — WHETHER 
SHerirr’s SALE Constitutes. — The plaintiff insured real property subject 
to a mortgage lien against loss by fire, the policy to be void for change in 
interest, title, or possession. Loss occurred after judgment of foreclosure and 
the sheriff’s sale, but before the expiration of the statutory period allowed for 
redemption. Held, that the policy was not avoided by the foreclosure or 
sheriff’s sale. Collins v. Iowa Manufacturers’ Ins. Co., 169 N. W. 199 (Iowa). ‘ 
Hostility of the bench to forfeitures in insurance has polarized the decisions 
construing conditions as to changes in interest, title, and possession in favor of 
the insured. So a binding contract for the sale of land is not such a change of 
title as will avoid a policy. See 1 Ames, CASES IN EQuITY JURISDICTION, 
242, note. The bent of the courts is evidenced by recoveries allowed for loss 
between the adjudication and appointment of trustees in bankruptcy. See 
21 Harv. L. Rev. 531. On the other hand change of the equitable ownership 
ought to be recognized as a change of interest. Skinner v. Houghton, 92 Md. 
68; Gibb v. Philadelphia Co., 59 Minn. 267. But see VANCE ON INSURANCE, 
§ 161. This should be so not only in the ordinary contract for the sale of land, 
but also when a court of equity confirms a contract of sale made by a master, 
or where there is a sheriff’s sale. See 13 Harv. L. Rev. 223. See FREEMAN, ~ 
Law OF EXECUTION, 2 ed., § 326. Inthe latter situation equities may be cut off 
before the sheriff’s deed is executed. See 11 Harv. L. Rev. 131. But where 
statute allows a period for redemption following the sale, the equitable interest 
of a mortgagor or his purchaser would seem unaffected by the sale until 
the expiration of the prescribed period. See Iowa Cope, §§ 4044, 4045, 
4289. See 2 Pomeroy, §§ 1190, 1227, 1228. Accordingly the principal case 
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is supported by the great weight of decision. Wood v. American Fire Ins. 
Co., 149 N. Y. 382, 44 N. E. 80; Stephens v. Illinois Mutual Fire Ins. Co., 43 
Ill. 327. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL STATUTE 
Acatnst SHrppinc Liquor INTO STATES WHICH PROHIBIT ITS MANUFACTURE 
.AND SALE. — A federal statute prohibits the shipment of intoxicating liquor 
into states which prohibit its manufacture and sale (39 Stat. L. 1069). De- 
fendant was convicted under this statute for carrying intoxicating liquor for 
his personal use from Kentucky into West Virginia, which prohibited the manu- 
facture and sale of liquor but did not prohibit its importation for personal use. 
Held, that the statute was not unconstitutional. United States v. Hill, 39 Sup. 
Ct. Rep. 143. 

The power of Congress to regulate interstate commerce is limited only by 
the constitution of the United States. Hipolite Egg Co. v. United States, 220 
U. S. 45. It extends to absolute prohibition. Lottery Case, 188 U. S. 321. 
Means may be adopted for its exercise that have the quality of police regula- 
tions, even though the states have police power over the same subject within 
their boundaries. Hoke v. United States, 227 U.S. 308. The statute is there- 
fore constitutional unless it involves such an unreasonable and arbitrary dis- 
crimination between states as to constitute a denial of due process of law. A 
statute prohibiting the sale of liquor to Indians for a limited time after they 
had lost the character of tribal Indians has been held a reasonable exercise of 
the power to regulate commerce with the Indian tribes. Dick v. United States, 
208 U.S. 340. And likewise a statute prohibiting the sale of liquor in a portion 
of a state inhabited partially by tribal Indians. Ex parte Webb, 225 U. S. 663. 
A statute taxing corporations has been held not an arbitrary discrimination 
between classes of persons. Corporation Tax Cases, 220 U.S. 107. The prin- 
cipal case goes slightly further than these, as the statute goes beyond the state 
policy which is the basis for the distinction, but this basis is nevertheless a 
sound one, and on the whole the discrimination does not seem an unreasonable 
one. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — ABUSE OF PRIVvI- 
LEGE.—A bank depositor requesting blank checks received some with the 
name of an association faintly stamped above the line for signature. The 
depositor, oblivious to the stamp, signed and distributed the checks. The 
bank returned the checks to the payees, with “Forgery” written upon them, 
and an attached slip marked “Signature Incorrect.” The depositor brought 
action for libel and slander against the bank. Held, that he may recover. 
Schwartz v. Chatham & Phenix National Bank, 172 N. Y. Supp. 762. 

The charge “Forgery” is actionable per se as imputing an indictable offense. 
Herzog v. Campbell, 47 Neb. 370, 66 N. W. 424. A libellous publication 
reasonably impressing one as designating the plaintiff renders the defendant 
liable. The King v. Clerk, 1 Barn. 304. That the plaintiff is not named by 
the defendant is immaterial if intrinsic evidence makes apparent the allusion 
to him. Van Ingen v. Mail & Express Pub. Co. 156 N. Y. 376, 50 N. E. 979. 
Accusation of an illegal drawing by the plaintiff on the association’s funds is 
reasonably to be inferred from the charge. Communications between banks 
and payees of checks drawn thereon, concerning their validity, are, on principle, 
privileged. Christopher v. Akin, 214 Mass. 332, 101 N. E. 971; Rotholz v. 
Dunkle, 53 N. J. L. 438, 22 Atl. 193. But a privilege exceeded is a privilege 
lost. Payne v. Rouss, 61 N. Y. Supp. 705; Smith v. Smith, 73 Mich. 445, 
41 N. W. 499. In the absence of a privilege or where one is exceeded no malice 
need be shown. Pottock, Torts, 7 ed., 600; 23 Harv. L. Rev. 218. The 
charge “Forgery” in addition to the notification “Signature Incorrect,” was 
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unnecessary to protect the bank’s interest; nor was it made in connection with 
an inquiry into the act or a prosecution thereof. This abuse of privilege, 
though unintentional, renders the defendant liable. 


MounicrpAL CORPORATIONS — POLICE POWER — VALIDITY OF ORDINANCE 
PROHIBITING CIRCULATION OF A NEWSPAPER. — The municipal council of 
North Bergen, N. J., passed an ordinance forbidding the circulation within its 
limits of a German newspaper. The enforcement of the ordinance was re- 
strained until final hearing, and the defendant appealed. Held, that the re- 
straint be continued. New Yorker Staats-Zeitung v. Nolan, tos Atl. 72 (N. J.). 

An ordinance passed under the general exercise of police power must be 
reasonable; that is, it must tend in an impartial manner to promote public 
health, morals, or welfare by methods that are adapted to the purpose and are 
not unduly oppressive. Zion v. Behrens, 262 Ill. 510, 104 N. E. 836; State v. 
Starkey, 112 Me. 8, go Atl. 431; Tolliver v. Blizzard, 143 Ky. 773, 137 S. W. 5009. 
Thus ordinances requiring bicycles to carry lights after dark, or forbidding 
automobiles to run on country roads after sunset, are valid. In re Berry, 147 
Cal. 523, 82 Pac. 44; City of Des Moines v. Keller, 116 Iowa, 648, 88 N. W. 827. 
But an ordinance forbidding vehicles other than those propelled by animals to 
use the streets is void. Bogue v. Bennett, 156 Ind. 478, 60 N. E. 143. So also 
an ordinance regulating laundries was held invalid because it tended to dis- 
criminate against Chinamen gua Chinamen. Yick Wo v. Hopkins, 118 U. S. 
356. Recently the New Jersey court seems.to have overlooked such discrim- 
ination in upholding an ordinance forbidding aliens to operate “jitneys.” 
Morin v. Nunan, 103 Atl. 378 (N. J.). In the principal case, however, it prop- 
erly forbids an unreasonable personal discrimination. 


New Triar— Grounps ror GRANTING NEw TRIAL — JupGMENT Not- 
WITHSTANDING THE VERDICT. — The plaintiff in his statement of claim alleged 
that he was a customer of the defendant bank, that acting under the advice of 
its manager he made an investment in a security which turned out to be worth- 
less, and that the advice was negligently given. The defendant denied that 
the advice was given negligently, and denied that the manager was acting 
within the scope of his authority. In answer to questions the jury found that 
the advice was negligently given by the manager and that he was acting within 
his authority in giving the advice; and they gave a verdict for the plaintiff. 
The defendant appealed to the Court of Appeal, asking for judgment or a new 
trial, on the ground (inter alia) that there was no evidence that the manager 
in giving the advice was acting within the scope of his authority. This point 
was not made by the defendant at the trial. —The Court of Appeal decided that 
there was in fact no evidence of the manager’s authority, and ordered judgment 
to be entered for the defendant. Held, that the order should be affirmed. 
Banbury v. Bank of Montreal, [1918] A. C. 626. 

For a discussion of this case, see NOTES, page 711. 


PRINCIPAL AND SURETY — ACCELERATION OF Maturity — Duty To Dits- 
CLOSE — DISCHARGE OF SURETY. — By an agreement between the plaintiff 
payee and the maker all notes were to become due four months after default 
on any one. The defendant refused to go surety for a-certain amount on one 
note, but, being unaware of the agreement accelerating maturity, consented 
to and did sign as surety, at the maker’s request, a series of notes for a similar 
amount. The plaintiff payee had notice of the defendant surety’s refusal, but 
did not disclose the agreement. Held, that defendant is liable to the payee on 
the original due dates. Haéfield v. Jackway, 170 N. W. 181 (Neb.). 

If, at the inception of the relation, the creditor has knowledge of material 
facts, unknown to the surety, increasing the ordinary suretyship risks, a failure 
to disclose them will discharge the surety. Damon v. Empire State Surety Co., 
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161 App. Div. (N. Y.) 875, 146 N. Y. Supp. 996; First National Bank v. Clark, 
59 Colo. 455, 149 Pac. 612; Bidcock v. Bishop, 3 Barn. & Cr. 605. See Warren 
v. Branch, 15 W. Va. 21. The mere non-disclosure is sufficient; the creditor 
need not have a fraudulent motive. Railton v. Matthews, to Cl. & Fin. 934; 
Sooy v. State, 39 N. J. L. 135; Damon v. Empire State Surety Co., supra. This 
defense is generally founded on fraud. Bellevue Bldg. & Loan Ass’n v. Jeckel, 
104 Ky. 159, 46 S. W. 482; Lee v. Jones, 17 C. B. (N. S.) 482; Damon v. Empire 
State Surety Co., supra; Sooy v. State, supra. See 1 Story, Equrry Juris- 
PRUDENCE, 14 ed., § 305. It is submitted, however, that the defense should 
be variation of risk which is based on equitable grounds. See 16 Harv. L. 
Rev. 511. Thus, if the creditor has knowledge of facts which increase the 
surety’s risk and also knows or has reasonable cause to believe that the surety 
is unaware thereof, then a duty to disclose should be imposed on the creditor. 
In the principal case, the agreement accelerating maturity imposed a heavier 
burden on the principal which, since it might interfere with the enforcement 
of the surety’s rights, was a variation of the surety’s risk. The defendant 
meant to guard against this by refusing to sign one note for the full amount, 
and as the creditor had notice, he was under a duty to disclose. 


Prorirs A PRENDRE—WuHAT CONSTITUTES AN ABANDONMENT. — The 
owner of a farm conveyed part thereof, a slate quarry, to the predecessor of 
the plaintiff, reserving for himself, his heirs, and assigns the privilége of remov- 
ing all waste slate resulting from the operation of the quarry. Thereafter, the 
owner conveyed the remainder to the defendant’s predecessor, but reserved no 
right of way, thereby leaving himself without means of access to the quarry. 
For thirty-three years neither the grantor nor his heirs exercised the right to 
remove the slate, after which period the heirs granted all rights under the 
reservation to the defendant. The plaintiff seeks to restrain the defendant 
from entering his premises to remove the slate. Held, that the injunction be 
granted. Mathews Slate Co. v. Advance Ind. Supply Co., 172 N. Y. Supp. 830. 

Mere nonuser, however long continued, cannot operate as an abandonment 
of an easement created by grant. Arnold v. Stevens, 24 Pick. (Mass.) 106; 
Welsh v. Taylor, 134 N. Y. 450, 33 N. E. 896; WASHBURN, EASEMENTS, 4 ed., 717. 
But it has been held that where the easement has been acquired by prescription, 
nonuser without more for the statutory period will extinguish the right. 
Browne v. Baltimore M. E. Church, 37 Md. 108. See also Sayles v. Hastings, 
22 N. Y. 217, 224. Jewett v. Jewett, 16 Barb. (N. Y.) 150, 157. And this 
distinction has been adopted by statute. Car. Crv. Cope, § 811; Oxra. REv. 
Laws, 1910, § 6633. The distinction seems unsound, since prescription is 
based upon the presumption of a grant, and it has been disregarded in many 
cases." See Ward v. Ward, 7 Exch. 838; Veghte v. Raritan Water Power Co., 
19 N. J. Eq. 142,156. But where nonuser is accompanied by adverse posses- 
sion for the statutory period, it is clear that in both cases the right is 
barred. Horner v. Stilwell, 35 N. J. L. 307; Woodruff v. Paddock, 130 N. Y. 
618, 29 N. E. 1021; McKinney v. Lanning, 139 Ind. 170, 38 N. E. 601. Also, 
where nonuser is coupled with some act showing clearly the intent to abandon 
the easement, it will be extinguished. Smell v. Leviit, 110 N. Y. 595, 18 N. E. 
370; Vogler v. Geiss, 51 Md. 407; Pope v. Devereux, 5 Gray (Mass.) 409. The 
duration of the nonuser, however, is only important in that it tends to strengthen 
the presumption of an abandonment. Queen v. Chorley. 12 Q. B. 515; Canning 
v. Andrews, 123 Mass. 155. In the principal case the nonuser extended through 
a period of thirty-three years, and the grantor by alienating the farm without 
reserving for himself means of access to the quarry, showed clearly an intent 
to abandon the right. Though a profit and not an easement was involved, it 
made no difference in the application of the above principles and the court 
correctly held that the profit had been abandoned. 














736 HARVARD LAW REVIEW 


Pusuic Service Companies — MunicrpaL GRANT TO UsE STREETS — Ex- 
PIRATION OF GRANT. — The complainant owned a system of tracks upon the 
greater part of which the municipal grants had expired. The defendant. city 
enacted an ordinance providing, inter alia, a maximum fare of five cents on 
any line in the city operated without a grant fixing the rate of fare. In a bill to 
enjoin the enforcement of these regulatory provisions, the complainant alleged 
that an industrial necessity required the operation of the non-franchise lines, 
and that the enforcement of the ordinance would result in a deficit to the 
complainant: Held, that the rate-fixing provisions were confiscatory and 
their enforcement. should be enjoined. Detroit United Railway v. Detroit, 39 
Sup. Ct. Rep. 151... 

A public utility, so long as it retains its mandatory or general charter, may 
not abandon its service to the detriment of the public. Colo. & S. Ry. Co. v. 
State Commission, 54 Colo. 64, 129 Pac. 506; State v. Spokane St. Ry. Co., 
19 Wash. 518, 53 Pac. 719. See 26 Harv. L. Rev. 659. The same should be 
true at the expiration of a municipal grant to use the streets, so long as the 


utility retains its state charter, and there is a public necessity. See Denver. 


v. Denver Union Water Co., 246 U. S. 178, 190; State v. Spokane St. Ry: Co., 
supra. Contra, Laighton v. Carthage, 175 Fed. 145. Conversely it would seem 
the utility could compel permission to continue in the city streets, at least 
until a substitute was provided. See 31 Harv. L. Rev. 1036. But usually by 
constitution or statute municipal consent must be obtained before the utility 
may exercise ifs state franchise. See Detroit v. Detroit City Railway, 64 Fed. 628, 
638; Morriston v. Tenn. Tel. Co., 115 Fed. 304, 305, 306. See 3 DILLon, Munic- 
IPAL CORPORATIONS, 5 ed., § 1226. This practically leaves the city the sole 
judge of the public necessity to have the utility operate. So it is held the 
city may oust the utility company when the municipal grant to use the streets 
terminates. Detroit United Railway v. Detroit, 229 U.S. 39; Laighton v. Carthage, 
supra. The city may then impose any conditions precedent to the use of 
the streets by that utility. Im the principal case the ordinance was sub- 
stantially a statement of such conditions, instead of a grant to the utility 
as was held in the majority opinion. The dissenting opinion would accordingly 
be correct if the conditions were imposed when the municipal grant expired. 
But here, with permission, the utility used the streets for four years thereafter. 
Such a revocable license becomes irrevocable if further investment was made 
with the city’s knowledge. Rochdale Canal Co. v. King, 16 Beav. 630; Spokane 
Ry. Co. v. Spokane Falls, 6 Wash. 521, 33 Pac. 1072. 


Pusiic SERVICE CoMPANIES — REGULATION — ABANDONMENT OF SERVICE 
AND DISMANTLING OF PLANT WITHOUT CONSENT OF PuBLIC UTILITIES Com- 
MiIsston. — The mortgagees of a railroad in foreclosure proceedings asked that 
a receiver be appointed, operation discontinued, and the plant dismantled. 
A receiver was appointed, the railroad company appearing and consenting 
thereto. Upon application by the receiver, the district court ordered that 
service be abandoned and the plant dismantled. The Public Utilities Com- 
mission thereupon moved the court to vacate the order alleging that because 
of its power to regulate service (1913 Sess. Laws or CoLorapDo, c. 127, § 24), 
the commission had exclusive jurisdiction over the cessation of service and 
dismantling of the railroad. Held, that the order be vacated. People ex rel. 
Hubbard v. Colorado Title & Trust Co., 178 Pac. 6 (Colo.). 

For a discussion of the principles involved in this case, see NOTES, page 716. 


SALES — TiTLE or Goons Susyect TO Britt or LapiInc — CONSIGNMENT OF 
Goops UNDER MISTAKEN BELIEF AS TO EXISTENCE OF CONTRACTUAL OBLIGA- 
TION. — The consignor,- who had agreed to sell some flour to a third party, 
consigned the flour to the plaintiff under a mistaken impression that he had 
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agreed to sell it to him. The plaintiff, believing in good faith that the goods 
were intended for him, paid a bill of exchange drawn on him, to which an 
order bill of lading was attached, and demanded the flour from the carrier. 
The consignor had, in the meantime, discovered his mistake and had induced 
the carrier to return the flour to him. - The plaintiff sued the railroad company 
for conversion of the flour. Held, that he could not recover. Jones v. Chicago, 
B. & Q. R. Co., 170 N. W. 170 (Neb.). 

Generally, to-day, the bond fide purchaser of an order bill of lading acquires 
an indefeasible title to the goods, and the carrier may not deliver them.to 
another. Munroe v. Philadelphia Warehouse Co., 75 Fed. 545; Commercial 
Bank y. Armsby, 120 Ga. 74, 47 S. E. 589; UNIFORM Sates Act, §§ 33, 38. But 
see Adrian Knitting Co. v. Wabash Ry. Co., 145 Mich. 323, 108 N. W: 706. 
Cf. Shaw v. Railroad Co., tor U. S. 557, 565. The question in the principal 
case is whether the plaintiff is in fact the purchaser of the bill of lading and of 
the goods. Here, as everywhere in contractual law, it is expressed, not secret; 
intention that is considered. Mansfield v. Hodgdon, 147 Mass. 304, 17 N. E. 
544; Wood v. Allen, 111 Iowa, 97, 82 N. W. 451. See WILLisTon, SALES, § 5: 
By sending forward the bill of exchange with bill of lading attached, the con- 
signor unequivocally expressed an intention to sell the flour to the plaintiff: 
Evans v. Marleit, 1 Ld. Raym. 271; Wigton v. Bowley, 130 Mass. 252. The 
plaintiff, in good faith, so understood the consignor’s intention and acted on 
it, completing the sale. Moreover, if actual and not expressed intention were 
considered, the consignor, although he also intended to sell to one to whom 
he was under contractual obligations, primarily intended to sell to the person 
to whom he consigned the goods. It is this primary intention that must 
control. Edmunds v. Merchants’ Transportation Co., 135 Mass. 283. Cf. 
Cundy v. Lindsay, 3 A. C. 459. See WrLxtston, SALEs, § 635. The principal 

-case, therefore, cannot be supported. 


War ALrens — Status OF ALIEN ENEMIES IN THE CourTS OF A BELLIGER- 
ENT. — In a tort action, it appeared at the trial that the plaintiff was an alien 
enemy, a subject of Germany, but resident in the United States and not in 
internment. The trial court nonsuited the plaintiff. Held, that the nonsuit 
was NTL. Heiler v. Goodman’s Motor Express Van & Storage Co., 105 Atl. 
233 (N. J. L 

It is uniformly held that an alien enemy resident in the hostile territory 
cannot maintain an action as plaintiff. Brandon v. Nesbit, 6 T. R. 23; Le Bret 
v. Papillon, 4 East, 502; Rothbarth v. Herzfeld, 179 App. Div. 865, 167 N. Y, 
Supp. 199. The modern basis for these decisions — that to allow a recovery 
in such a case would by so much diminish the resources of the home country 
and strengthen the enemy country — has no application where the plaintiff 
resides in the home territory. See Hepburn’s Case, 3 Bland, Ch. (Md.) 95; 
120; Janson v. Driefontien, [1902] A. C. 484, 505; Porter v. Freudenberg, [1915] 
1K.B.8 57, 868. Further, the common-law rule allowed an enemy subject 
resident in the home territory to sue on the théory that, by permitting him to 
remain a resident, the sovereign took him under his protection. Wells v. 
Williams, 1 Ld. Raym. 282; Clarke v. Morey, to Johns. (N. Y.) 69. The same 
principles have been recognized in our courts and the courts of England and 
Canada during the present war. Topay v. Crow’s Nest Pass Coal Co., 29 West. 
L. R. 555 (Canada); Princess Thurn & Taxis v. Moffett, [1915] 1 Ch. 58; Arndt- 
Ober v. Metropolitan Opera Co., 182 App. Div. 513, 169 N. Y. Supp. 944. See 
28 Harv. L. Rev. 312. See also 31 Harv. L. REv. 470.. One difference should 
be noted between the English and the American cases. England, applying 
the common-law rule, allows an enemy subject, even though he has been 
interned as a civilian Barry of war, to maintain an action. Schaffenius v. 
Goldberg, [1916] 1 K. B. 284. Cf. Sparenburg v. Bannatyne, 1 Bos: & P. 163. 
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But in the United States an interned subject of an enemy country was, by the 
President’s proclamation of February 5, 1918, in accordance with a provision 
in the act, brought within the term “enemy” in the Trading with the Enemy 
Act of October 6, 1917. See 40 Stat. aT L. 411. This has the effect of putting 
such interned enemy subjects under a disability to sue except in the limited 
class of suits specifically mentioned by the act. See Tortoriello v. Seghorn, 
103 Atl. 393, 394 (N. J. Eq.); Arndt-Ober v. Metropolitan Opera Co., 182 App. 
Div. 513, 519; 162 N. Y. Supp. 944, 948. 


WARRANTY — IMPLIED WARRANTY OF PLANS AND SPECIFICATIONS. — The 
plaintiff contracted to build a dry dock for the government in accordance with 
plans and specifications prepared by government officials. These provided first, 
for the relocation of an intersecting sewer, which work the plaintiff performed. 
Due to a defect in the plans the sewer proved insufficient and burst, flooding 
the excavation of the dry dock. The government refused to assume responsi- 
bility for the damage done, and upon the plaintiff’s refusal to continue with 
the work annulled the contract. The plaintiff sued for work done and his 
profits. Held, that he could recover. The United States v. Spearin, U.S. Sup. 
Ct. Off., October Term, 1918, Nos. 44 and 45. 

No supervening difficulty short of making performance impossible will excuse 
a party from completing that which he has contracted todo. Walton v. Water- 
house, 2 Wms, Saunders, 422 a, note 2; Beebe v. Johnson, 19 Wend. (N. Y.) 500; 
Phillips v. Stevens, 16 Mass. 238. Thus, destruction by fire, lightning or sub- 
sidence of the soil will not warrant a refusal on the part of the builder to render 
full performance, or entitle him to compensation for what he has already done. 
Adams v. Nichols, 19 Pick. (Mass.) 275; School District v. Dauchy, 25 Conn. 
530; Stees v. Leonard, 20 Minn. 494; Dermott v. Jones, 2 Wall. (U.S.) 1. But 
where the difficulty results from defective plans and specifications, the general 
rule has been held not to apply, since the owner impliedly warrants the suffi- 
ciency of the plans he submits. Beniley v. State, 73 Wis. 416, 41 N. W. 338; 
Faber v. City of New York, 223 N. Y. 496, 118 N. E. 609. Penn. Bridge v. City 
of New Orleans, 222 Fed. 737. The English and some American courts deny 
the existence of such a warranty. Thorn v. Mayor of London, 1 A. C. 120; Mag- 
nan v. Fuller, 222 Mass. 530, 111 N. E. 399; Leavitt v. Dover, 67 N. H. 94, 32 
Atl. 156; Lonergan v. San Antonio Loan & Trust Co., 101 Tex. 63, 104 S. W. 
1061. It seems erroneous to lay down a hard-and-fast rule that an owner does 
or does not warrant his plans. The existence of an implied warranty, as in the 
law of sales; should depend upon whether there has been a justifiable reliance 
by one on the other’s judgment, which the particular facts of each case alone 
can decide. See Kellogg Bridge Co. v. Hamilion, 110 U. S. 108; WILLisTon, 
SALES, § 231. The respective knowledge of the parties, the opportunity for 
inspection by the builder, and the visibleness of the defects should all be con- 
sidered in determining the question. 
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INTERNATIONAL Rivers. A Monograph based on Diplomatic Documents. By 
G. Kaeckenbeeck, B.C.L. Grotius Society Publications, No. 1. London: 


Street and Maxwell. 1918. pp. xxvi. 255. Pi 
“Et quidem naturali jure communia sunt omnium hec: . . . aqua pro- 
fluens . . .” (Just. Inst., IT, 1, 1). At the Congress of Vienna in 1815 a body 


of diplomats controlling the destinies of the world took up for the first time as 
a general European problem the question of navigation upon “international 
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rivers,” 4. e., those which form the national boundaries between states or flow 
through more than one state. The demands created by the growth of inter- 
national shipping had come into irreconcilable conflict with the medizval and 
feudal theory of the ownership of rivers, — a particularistic theory which made 
each state the uncontrolled owner of that portion of the river which lay within — 
its boundaries. From such a theory came heavy local tolls and harassing regu- 
lations, so excessive and intolerable that either the theory must be modified or 
the rivers cease to be used as international highways. In a famous article 
(Art. 109) the diplomats of Vienna laid it down that the navigation of such 
international rivers “along their whole course, from the point where each of 
them becomes navigable, to its mouth, shall be entirely free, and shall not, as 
far as commerce is concerned, be prohibited to anyone.” 

Since that day for a century there has been a conflict between what might 
be called the “states’ rights” school, contending that the riparian states may 
together exclude from river navigation whom they will and make such com- 
mon regulations as they please, and the “internationalists’ school,” which 
maintains that international rivers shall be free and open to the ships of all 
nations upon equal and reasonable terms. The slow trend of opinion seems to 
have been in favor of the latter, if we may judge from the various conventions 
entered into during the last century. 

Whether or no we have yet reached a point where it can be said that in the 
absence of convention international rivers are legally open to the flags of all 
nations, the diplomats at Versailles can best decide. Certain it is that the 
problem of international rivers must be considered by them; “in the countries 
whose fate will have particularly to be decided after this war, questions like 
those of the Danube, of the Polish rivers, of the Rhine, of the Scheldt, etc., will 
call for particular attention” (p. 28). 

In order to bring together and review the mass of facts and documents con- 
nected with the regulation and administration of international rivers during 
the past century, Mr. Kaeckenbeeck, a gifted young Belgian who soon after 
the outbreak of the war came to Oxford and took up study in the law school 
there, has published a monograph entitled “International Rivers.” Mr. 
Kaeckenbeeck advances no theories and carefully refrains from extended dis- 
cussion; his purpose is simply to present his data and evidence in concise form, 
and this he does remarkably well. His mastery of a foreign tongue is excellent, 
and his presentation clear; the work as a whole possesses a unique value as 
constituting perhaps the only extended account in English of the gradual de- 
velopment of free navigation, announced at the Congress of Vienna, and ap- 
plied successively to the Rhine, the Scheldt, the Danube, and the Congo and 
Niger rivers. The international regulations for the navigation of each of these 
rivers he describes at length. A brief survey at the outset of the mode of deal- 
ing with the problem of river navigation as developed under the Roman law, 
the medizval law, the Law of Nature, and under the theory of State Sovereignty, 
adds to the interest of the book. Appendices dealing with other European 
rivers and briefly touching upon certain American rivers add to its value. 

Mr. Kaeckenbeeck, within the limited sphere which he has chosen, has made 
a real contribution to the historical study of the law of international rivers, 
and as a reference book upon the nineteenth century treatment of these rivers 
his book will be of lasting value. Feince Bowes Saves. 





Tue LEAGUE OF NATIONS AND ITS ProspreMs. Three Lectures. By L. Op- 
penheim, M.A.,LL.D. Longmans, Green and Company. 1919. pp. xii. 84. 


That an American critic should accuse an Englishman of being over-con- 
servative is perhaps only the natural result of a deep-lying temperamental 
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difference between the staid attitude of a nation old in years and the idealistic, 


‘adventurous spirit of a youthful America. Professor Oppenheim is a thinker 


of ability and a writer of note; as holder of the Whewell Chair of International 
Law at the University of Cambridge, the founder of which laid the injunction 
upon every holder of the chair that he should “make it his aim to lay down 
such rules and suggest such measures as may tend to diminish the evils of war 
and finally to extinguish war between nations,’ Professor Oppenheim has 
published three lectures, in which he seeks to outline the framework upon 
which the coming League of Nations should be built. It is so easy to throw 
bricks of destructive criticism at the edifice reared by careful constructive work 
that one hesitates to criticize at all. Yet many American readers cannot but 
feel that Professor Oppenheim’s vision for a League of Nations is too narrowly 
confined, and his conception too constricted by the past; his suggestions lack 
originality, boldness, and even practicability. 

After showing that there already exists a substantial historical basis upon 
which to build the League of Nations, Professor Oppenheim in a few well- 
reasoned paragraphs points out why a federalized world state is not within the 
realms of present possibility, if indeed it can ever be attained. Thus far most 
serious thinkers will be inclined to agree. But when, in his second lecture, 
Professor Oppenheim goes on to develop his idea that the future League shall 
be little more than a glorified Hague Conference there comes a distinct sense 
of disappointment. Only establish International Courts and add to the Hague 
meetings, already begun, a regular periodicity, says Professor Oppenheim, 
and you.have your “organised League of Nations”; “for by such periodically 
assembling Hague Peace Conferences there would be established an organ for 
the conduct of all such international matters as require international legisla- 
tion or other international action” (p. 34). Accordingly Professor Oppenheim 
lays down seven principles upon which the League of Nations should be built: 

“First principle: The League of Nations is composed of.all civilised States 
which recognise one another’s external and internal independence and absolute 
equality before International Law. 

“Second principle: The chief organ of the League is the Peace Conference 
at The Hague. The Peace Conferences meet periodically — say every two or 
three years — without being convened by any special Power. Their task is the 
gradual codification of International Law and the agreement upon such Inter- 
national Conventions as are from time to time necessitated by new circum- 
stances and conditions. 

“Third principle: A permanent Council of the Conference is to be created, 
the members of which are to be resident at The Hague and are to conduct all 
the current business of the League of Nations. This current business comprises: 
The preparation of the meetings of the Peace Conference; the conduct of com- 
munications with the several members of the League with regard to the prep- 
aration of the work of the Peace Conferences; and all other matters of inter- 
national interest which the Conference from time to time hands over to the 
Council. 

“Fourth principle: Every recognised sovereign State has a right to take part 
in the Peace Conferences. 

“Fifth principle: Resolutions of the Conference can come into force only in 
so far as they become ratified by the several States concerned. On the other 
hand, every State agrees once for all faithfully to carry out those resolutions 
which have been ratified by it. 

“Sixth principle: Every State that takes part in the Peace Conferences is 
bound only by such resolutions of the Conferences as it expressly agrees to and 
ratifies. Resolutions of a majority only bind the majority. On the other hand, 
no State has a right to demand that only such resolutions as it agrees to shall 
be adopted. 
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“Seventh principle: All members of the League of Nations agree once for 
all to submit all judicial disputes to International Courts which are to be set 
up, and to abide by their judgments. They likewise agree to submit, previous 
to resorting to arms, all non-judicial disputes to International Councils of 
Conciliation which are to be set up. And they all agree to unite their economic, 
military and naval forces against any one or more States which resort to arms 
without submitting their disputes to International Courts of Justice or Inter- 
national Councils of Conciliation” (p. 39). 

In modeling the League, upon the past Hague Conferences, Professor ‘Oppen- 
heim would seem to forget the dissatisfaction which the last Hague Conference 
produced in the minds of many, and the feeling that world affairs of really great 
moment could not there reach a settlement. ‘The rights of individual dele- 
gates to take up the time of the Conference,” said the ranking British delegate 
in his official report upon the Conference to the British Foreign Secretary, “the 
rights of the majority over a minority in the absence of unanimity, the power 
of a chairman to confine the discussion within due limits, — these and many 
other questions demand solution before another meeting of the Conference 
can prove satisfactory.” (See Brit. Parl. Accounts and Papers, 1908, vol. cxxiv 
[Cd. 3857], p. 20.) In Professor Oppenheim’s plan there is no suggestion for 
avoiding the stumbling block of the equality of votes, which has wrecked so 
many international schemes; if to each of the great world Powers is given a vote 
no greater than that accorded to the smallest principality, it is difficult to be- 
lieve that the five great world-controlling nations would be willing to intrust 
large or vital powers to a League so constituted. The only suggestion for over- 
coming the Unanimity Requirement, which proved such a check upon effective 
action of large concern at the Second Hague Conference, is the proposal that a 
minority shall not be able to prevent the discussion and voting upon new legis- 
lation, though the minority can in no way be bound by legislation so voted 
upon. 

If the new League is to be a really effective force in the world, it would seem 
imperative that some kind of Executive Organ or Council be created to decide 
quickly and authoritatively in each case whether common action either of a 
military or economic nature is to be initiated, what kind of action is to be taken, 
and when and how it is to be brought into play. Yet Professor Oppenheim 
would have no executive at all, other than a “Permanent Council,’”’ endowed 
apparently with only ministerial power, much resembling the powerless Per- 
manent Bureaus of the various Public Unions. Similarly Professor Oppen- 
heim would have no international military or naval forces, and no international 
legislation binding upon any unwilling state. As he himself points out (p. 41), 
he would have no international legislation in the strict sense of the word, but 
only a codification of law among such states as might find it to their advantage 
to agree upon a common codification. 

In his third lecture Professor Oppenheim deals with the administration of 
Justice and Mediation within the League of Nations. The main feature of 
Professor Oppenheim’s plan is the institution of an International Court of 
Appeal to correct errors in law of the international courts of first instance. 
One cannot help wondering why an Appeal Court is necessary when one thinks 
of the additional expense and complication of legal machinery thereby in- 
volved, to say nothing of the cost in time which may be so vital a matter in 
the settlement of international disputes. Professor Oppenheim’s only reason 
appears to be that “just as Municipal Courts of Justice, so International Courts 
of Justice are not infallible. If the States are to be compelled to have their 
judicial disputes settled by International Administration of Justice there must 
be a possibility of bringing an appeal from lower International Courts to a 
Higher Court” (p. 63). Why an appeal court would be more likely to be in- 
fallible than the same judges sitting as a court of first instance, Professor Oppen- 
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heim does not point out. Many forward-looking thinkers may be inclined to 
question the advisability of having a majority of the court of first instance com- 
posed of advocates, i. e., of citizens or representatives of the nations in dispute, 
rather than of judges, —a feature of the 1899 Hague Arbitration Convention 
which was discarded as objectionable in the light of arbitration experience 
when the Hague Conference came to remodel the Arbitration Convention in 
1907. (Compare Article 24 of the Arbitration Convention of 1899 with Article 
45 of the Arbitration Convention of 1907.) The trend of thought to-day is 
perhaps in favor of having mo parties in interest sitting as judges but as in 
ordinary law courts, letting the interested parties appear as advocates to plead 
their cases before impartial and unbiased judges. To his system of inter- 
national courts Professor Oppenheim adds a further scheme for the constitu- 
tion of international councils of conciliation for the settlement of non-justiciable 
questions. 

One cannot help feeling throughout that Professor Oppenheim’s mind is too 
firmly fixed in the ways of the past. He would have a League which, so far as 
legislation is concerned, would amount to little more than a periodically meet- 
ing diplomatic gathering. His conception of sovereignty seems to be the old- 
time idea that a sovereign state’s most sacred and precious duty is to maintain 
an utter independence of any external control (p. 33). No law can be possible 
without obligation; and international obligation of necessity presupposes a 
certain external restriction. As Kant long ago pointed out, it is the obligation 
and restriction of law that gives real freedom and independence. Although in 
his conclusion Professor Oppenheim struggles to free himself from the popular 
bugbear of the sacredness of national sovereignty (p. 75), yet, at least so far as 
legislation is concerned, it seems essentially to underly his whole conception of 
the League. 

It would be only carping to point out certain inaccuracies of statement and 
minor errors. We live at a time which calls for large constructive thought 
rather than for small destructive criticism. Professor Oppenheim’s lectures 
are readable and thoughtful, and contain much that is worth while. Per- 
haps Americans are hoping for too much; perhaps it is a sense of disappoint- 
ment rather than of criticism which will prompt many American readers to 
feel that the constructive suggestions contained in the book are grounded 
upon the conservatism of the past rather than upon a large-visioned and 
practical-minded conception of the future. 

FRANCIS Bowes SAYRE. 





EXPERIMENTS IN INTERNATIONAL ADMINISTRATION. By Francis B. Sayre. 
New York: Harpers. 1919. pp. 201. 


The author of this interesting little book, having found that after former 
great wars the victorious allies, in Peace Congress assembled, solemnly dedi- 
cated themselves to “the repose and prosperity of Nations, and... the 
maintenance of the peace of Europe,” and other lofty sentiments significantly 
like those enunciated to-day, seeks to discover the reasons for the failure of 
realization cf those pious wishes and finds them (1) in the fact that previous 
peace treaties ending great wars were “founded essentially upon injustice,” 
and (2) in the fact that nations in the past “have been unwilling to submit to 
a sufficient amount of external control to make an effective international execu- 
tive organ possible.” The author then presents suggestions for curing, in the 
forthcoming League of Nations, the defects thus diagnosed. In deprecating 
the first he points out that “‘no treaty founded on injustice can endure; no 
possible effort to retard the irresistible progress and triumph of justice and 
righteousness in the world can succeed” (pages 7, 160). He offers, however, 
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no suggestion by which any different standard of “justice and righteousness” 
than has prevailed in the past, namely, the will of the victors, shall now be 
applied; and it may be remarked that the statesmen of those days in con- 
cluding peace treaties appear not to have doubted that they were the apostles 
of justice and righteousness. The author speaks of the “purely selfish inter- 
ests”? which mark earlier settlements; but aside from our own contribution, 
the influence of any other than selfish “interests” in the draft of the settle- 
ment now proposed is not conspicuous. 

It is, however, to the second defect, namely, the absence of executive ma- 
chinery to enforce the lofty aspirations of peace treaties, that the major portion 
of the volume is devoted. To illustrate this want of executive authority the 
author has classified into three different groups or types, according to the de- 
gree of power exerted by the central executive organ, the various international 
unions which states have created for the administration of some common eco- 
nomic or social interest. English readers had already been acquainted with 
the operation of these organizations through the work of Professor Reinsch on 
“Public International Unions, Their Work and Organization” (ro1r). Mr. 
Sayre has classified the administrative organs of some of these unions and of 
some recent examples of joint governmental administration into (1) thoSe 
having little or no power of control over the member states, e. g., the Postal 
Union; (2) those having a measure of control over some local situation, such 
as the Danube, Congo, and Huangpu River commissions, International Sani- 
tary Councils, the Albanian Commission, the Moroccan Police, the Suez 
Canal and Congo commissions, and the Spitzbergen and New Hebrides ad- 
ministrations; and (3) those having some power over the actions of the member 
states, among which he cites the International Sugar Commission and the 
Rhine River Commission. The author analyzes the powers of these executive 
bodies and their internal organization, such as methods of voting, representa- 
tion of states, etc. From his study it appears but too clearly that in the few 
rare cases where these bodies have been intrusted with duties other than in- 
formational, statistical, or purely formal and have had duties which bore a 
shadow of political power they have practically always failed. The nearest 
analogy to political functions involving some impairment of state sovereignty 
the author finds in the Rhine Commission and in the International Sugar Com- 
mission, which was designed to prevent the grant of sugar bounties by states. 
Its determinations of fact were to result in an obligatory change of tariff laws 
by member nations, much like Presidential power under the reciprocity pro- 
visions of the McKinley tariff. To deduce from such a commission an analogy 
for an executive organ such as the proposed League of Nations embodies, re- 
quires well-developed powers of projection. The difference in degree amounts 
to a difference in kind. The author has no illusions ‘in this regard, but is hope- 
ful that the illustrations given and the analysis of the underlying reasons for 
success or failure will offer encouragement to the belief in and the creation of an 
“international government” by a League of Nations. From the evidence 
offered, however, such encouragement is more than doubtful. The author 
deprecates (page 151) the conception of sovereignty by which “each state is 
the unrestricted arbiter of its own fate, and that no state therefore can be 
bound against its will.” The unnecessary abandonment of this conception, 
however, upon adherence to which we have become a nation, and a committal 
of our fate to the determination of nations whose interests may, on the whole, 
be opposed to ours is possible of even greater deprecation. Especially is this 
so when the document on which our fate is to rest is drawn in such vague terms 
— occasionally, as in Article XV, indicating a deliberate vagueness inspired 
by compromise — that perhaps the leading English authority on international 
law confesses to having read it six times without having grasped its full meaning. 

Mr. Sayre’s book is written in a clear and concise style, and is entertaining 








~ san Ee 





744 HARVARD LAW REVIEW 


throughout. The Appendices of texts are useful. The distribution of foot- 
notes between the end of the chapter and the bottom of the page is somewhat 
disconcerting. 

Epwin M. Borcuarp. 





A History or Germanic Private Law. By Rudolf Huebner. Translated 
by Francis S. Philbrick. With Introductions by Paul Vinogradoff and 
by William E. Walz. Boston: Little, Brown, and Company. $5.00. 
1918. pp. 785. 

As a volume for “The Continental Legal History Series” no more suitable 
book on Germanic law could have been selected than Professor Huebner’s 
“‘Grundziige der deutschen Privatrechts.” Though a purely scientific and 
historical work, not intended as a textbook to prepare students for examina- 
tions, its merit is attested by the fact that its first publication in 1908 was 
speedily followed by a second edition in 1913. It is from this second edition 
that the present translation is made. 

Though Huebner called his book “Principles,” the translator has more 
accurately indicated its true nature by entitling it “History.” For it is in no 
sense a mere exposition either of medieval Germanic law or of the Germanistic 
paragraphs in the Civil Code of 1900. On the contrary, its peculiar interest 
and value to the American student lies in the great historical sweep 
with which the author surveys the development of Germanic private law 
through the course of twenty centuries. In so doing, he shows a wide com- 
mand of the vast literature of the subject, and, on disputed points, always 
refers to the views of his opponents, even though he does not clog his exposi- 
tion by entering into a detailed discussion of their arguments. Huebner is 
frankly an enthusiast of the Germanistic school which developed under the 
inspiration of, and in opposition to, the Romanistic claims of Zavigny and 
his disciples. Being a follower of Albrecht, Brunner, and Gierke, Huebner 
rejoices every time that a good old Germanic institute, twisted or displaced 
at the Reception, has again come into its own by being given recognition in 
the Civil Code of 1900. But his enthusiasm cannot be said to bias his judg- 
ment. Nor why should it? For now that the scholars of the Germanistic 
school have secured in the paragraphs of the present Civil Code such a generous 
restoration and purification of Germanic law there is no longer need for them 
to carry on their propaganda. The Code has set the seal upon their labors. 
All that Huebner, therefore, seeks to do is to elucidate the historical develop- 
ment which Germanic law has undergone. 

His method may be very briefly indicated. He divides the whole subject 
into five books (Law of Persons, Things, Obligations, Family, and Inheritance) 
and subdivides each into its constituent institutes. He then follows each 
through the five phases of its history. Jake, for instance, by way of illustra- 
tion, the law of associations. (1) The medieval Germanic law is portrayed in 
all its rich variety of forms. The weakness of the medieval state, which was 
too weak to give efficient protection to individuals, naturally led “fellows” 
(“Genosse””) to form themselves into all sorts of associational groups. Be- 
sides the old “sib” and “mark” associations, there grew up associations for 
special agricultural purposes (Gehdferschaften, Hauberge), mining associations, 
transportation unions, the craft and the merchant guilds, and various other 
associations for fraternal, convivial, religious, and political purposes. In ad- 
dition to these associations proper (Genossenschaften), so organized as to 
confer upon the entire body of members as such an independent personality, 
there developed also various personal unions “of collective hand,” which had 
no such independent personality. All these forms of association shaded into 
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one another. They were not sharply separated from each other by any clear- 
cut formulas. They were adapted to express the needs of the varied social 
life of the German Middle Ages, and they were susceptible of further de- 
velopment and scientific treatment, had not the alien Roman law broken in 
to arrest their development. (2) The Roman law corporation theory, with 
its contrasted “universitas” and “societas’’ is then traced from its classical 
form into its modification by later writers. (3) Then follows in the period of 
the Reception the conflict between the native Germanic and the alien Ko- 
manistic association theories. The German “Genossenschaft” was violently 
twisted and forced into the mold of the “universitas” and the “community 
of the collective hand” into that of the “societas.” The result of this legal 
violence was that the Roman principles were themselves modified, and yet 
the resulting legal rules did not accurately reflect existing native customs. 
(4) To what extent this legal muddle was embodied or clarified in the terri- 
torial laws and codes of the eighteenth and early nineteenth centuries is next 
examined. (5) Finally the present Civil Code is shown-to mark a triumphant 
renascence of parts of the Germanic law; for the Civil Code knows nothing 
of the “persona ficta” of the later Roman “universitas”’; and the principle of 
“the collective hand” has been made by the Civil Code the basis not only of 
the marital community of goods, but, what is more important, of the ordinary 
partnership of private law. Huebner also frequently adds to the interest and 
breadth of his discussion by indicating those cases in which Germanic law is 
embodied in Napoleon’s Code and in the Swiss Civil Code of 1907. 

The translation, while it lacks the genius with which Maitland rendered 
part of Gierke, is on the whole excellent. Dr. Philbrick is sometimes incon- 
sistent in using different English expressions for one and the same German 
word and idea. But he has wisely avoided the pitfall of trying always to 
find Anglo-Saxon ‘phrases which might mislead the reader into assuming a 
greater similarity between the English and Germanic legal systems than really 


ists. 
st SmDNEY B. Fay. 





EXEcuTORY INTERESTS IN ILLINOIS. By Thomas W. Hoopes, of the Spring- 
field Bar. Chicago: Burdette J.Smithand Company. 1918. pp. vi, 339. 


The title of this book carries with it a fairly adequate description. It belongs 
to that class of local treatises which are of considerable value to the local practi- 
tioner, but of less interest to the profession outside the state, except in the case 
of an attorney who chances to have business in that particular state. Within 
these limits, however, local treatises are very convenient, and are always wel- 
come. Many law teachers in fact are believers in the value of teaching local 
law primarily. 

The author in his preface states that the book is a text based upon a com- 
pilation which he had made of the Illinois cases on future interests. To this 
extent it seems to be very well done. The cases are systematically gathered, 
the topics logically arranged, and the discussion dovetailed, so far as possible, 
with the general law. 

The obvious disadvantage of a strictly local book dealing with such a funda- 
mental topic as future interests is that many branches of the law equally im- 
portant with those discussed are necessarily ignored because the points have 
not come up in the particular jurisdiction. In this respect such a book differs 
from a discussion of such topics as probate law, or conveyancing, or similar 
matters, which are largely statutory. 

The book follows the lines previously covered by Professor Kales’ treatise on 
“Conditional and Future Interests in Illinois,” published thirteen years ago, 
having the advantage over the latter of being up to date. It does not go quite 
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as much into the discussion of the English ‘cases by which the fundamental 
principles of the law of future estates were established as does Kales’ book. 

It is in the main what it purports to be, a summarized digest of the Illinois 
cases on this topic, which seem to be fairly numerous, with a good preliminary 
discussion of the general principles governing each topic as an introduction. 
On the whole it should prove a valuable aid to Illinois lawyers having business 
with this branch of the law. GN 
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